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SUMMARY: Pursuant to sections 5 and 6(g) of the Federal Trade Commission Act (“FTC
Act”), the Federal Trade Commission (“Commission”) is issuing the Non-Compete Clause Rule
(“the final rule”). The final rule provides that it is an unfair method of competition—and
therefore a violation of section 5S—for persons to, among other things, enter into non-compete
clauses (“non-competes’) with workers on or after the final rule’s effective date. With respect to
existing non-competes—i.e., non-competes entered into before the effective date—the final rule
adopts a different approach for senior executives than for other workers. For senior executives,
existing non-competes can remain in force, while existing non-competes with other workers are
not enforceable after the effective date.
DATES: The final rule is effective [INSERT DATE 120 DAYS AFTER DATE OF
PUBLICATION IN THE FEDERAL REGISTER)].
FOR FURTHER INFORMATION CONTACT: Benjamin Cady or Karuna Patel, Office of
Policy Planning, 202-326-2939 (Cady), 202-326-2510 (Patel), Federal Trade Commission, 600
Pennsylvania Avenue, NW, Mail Stop CC-6316, Washington, DC 20580.
SUPPLEMENTARY INFORMATION:

I. Background



A. Summary of the Final Rule’s Provisions

The Commission proposed the Non-Compete Clause Rule on January 19, 2023 pursuant
to sections 5 and 6(g) of the FTC Act.! Based on the Commission’s expertise and after careful
review and consideration of the entire rulemaking record—including empirical research on how
non-competes affect competition and over 26,000 public comments—the Commission adopts
this final rule addressing non-competes.

The final rule provides that it is an unfair method of competition—and therefore a
violation of section 5—for employers to, inter alia, enter into non-compete clauses with workers
on or after the final rule’s effective date.? The Commission thus adopts a comprehensive ban on
new non-competes with all workers.

With respect to existing non-competes, i.e., non-competes entered into before the final
rule’s effective date, the Commission adopts a different approach for senior executives® than for
other workers. Existing non-competes with senior executives can remain in force; the final rule
does not cover such agreements.* The final rule allows existing non-competes with senior
executives to remain in force because this subset of workers is less likely to be subject to the
kind of acute, ongoing harms currently being suffered by other workers subject to existing non-
competes and because commenters raised credible concerns about the practical impacts of
extinguishing existing non-competes for senior executives. For workers who are not senior
executives, existing non-competes are no longer enforceable after the final rule’s effective date.’

Employers must provide such workers with existing non-competes notice that they are no longer

' Non-Compete Clause Rule, NPRM, 88 FR 3482 (Jan. 19, 2023) (hereinafter “NPRM”).
2§910.2(a)(1)(i) and § 910.2(a)(2)(i).

3 See § 910.1 (defining “senior executive”).

4 See Part IV.C.3.

5§ 910.2(a)(1)(ii).



enforceable.® To facilitate compliance and minimize burden, the final rule includes model
language that satisfies this notice requirement.’

The final rule contains separate provisions defining unfair methods of competition for the
two subcategories of workers. Specifically, the final rule provides that, with respect to a worker
other than a senior executive, it is an unfair method of competition for a person to enter into or
attempt to enter into a non-compete clause; to enforce or attempt to enforce a non-compete
clause; or to represent that the worker is subject to a non-compete clause.® The Commission
describes the basis for its finding that these practices are unfair methods of competition in Parts
IV.B.1 through IV.B.3.

The final rule provides that, with respect to a senior executive, it is an unfair method of
competition for a person to enter into or attempt to enter into a non-compete clause; to enforce or
attempt to enforce a non-compete clause entered into after the effective date; or to represent that
the senior executive is subject to a non-compete clause, where the non-compete clause was
entered into after the effective date.® The Commission describes the basis for its finding that
these practices are unfair methods of competition in Part IV.C.2.

The final rule defines “non-compete clause” as “a term or condition of employment that
prohibits a worker from, penalizes a worker for, or functions to prevent a worker from
(1) seeking or accepting work in the United States with a different person where such work
would begin after the conclusion of the employment that includes the term or condition; or

(2) operating a business in the United States after the conclusion of the employment that includes

6§910.2(b)(1).
7§ 910.2(b)(4).
8§ 910.2(a)(1).
9§ 910.2(a)(2).



the term or condition.”!? The final rule further provides that, for purposes of the final rule, “term
or condition of employment” includes, but is not limited to, a contractual term or workplace
policy, whether written or oral.!! The final rule further defines “employment” as “work for a
person.”!?

The final rule defines “worker” as “a natural person who works or who previously
worked, whether paid or unpaid, without regard to the worker’s title or the worker’s status under
any other State or Federal laws, including, but not limited to, whether the worker is an employee,
independent contractor, extern, intern, volunteer, apprentice, or a sole proprietor who provides a
service to a person.”'® The definition further states that the term “worker” includes a natural
person who works for a franchisee or franchisor, but does not include a franchisee in the context
of a franchisee-franchisor relationship.'*

The final rule does not apply to non-competes entered into by a person pursuant to a bona
fide sale of a business entity.!> In addition, the final rule does not apply where a cause of action
related to a non-compete accrued prior to the effective date.'® The final rule further provides that
it is not an unfair method of competition to enforce or attempt to enforce a non-compete or to
make representations about a non-compete where a person has a good-faith basis to believe that
the final rule is inapplicable.!’

The final rule does not limit or affect enforcement of State laws that restrict non-

competes where the State laws do not conflict with the final rule, but it preempts State laws that

10§ 910.1.

" d.

21d.

BId.

4 1d.

15§ 910.3(a).

16 § 910.3(b).

178 910.3(c); see also Part V.C.



conflict with the final rule.!® Furthermore, the final rule includes a severability clause clarifying
the Commission’s intent that, if a reviewing court were to hold any part of any provision or
application of the final rule invalid or unenforceable—including, for example, an aspect of the
terms or conditions defined as non-competes, one or more of the particular restrictions on non-
competes, or the standards for or application to one or more category of workers—the remainder
of the final rule shall remain in effect.!” The final rule has an effective date of [INSERT DATE
120 DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER].*®
B. Context for the Rulemaking

1. Growing Concerns Regarding the Harmful Effects of Non-Competes

The purpose of this rulemaking is to address conduct that harms fair competition.
Concern about non-competes dates back centuries, and the evidence of harms has increased
substantially in recent years. However, the existing case-by-case and State-by-State approaches
to non-competes have proven insufficient to address the tendency of non-competes to harm
competitive conditions in labor, product, and service markets.

The ability of employers?! to enforce non-competes has always been restricted, based on
public policy concerns that courts have recognized for centuries. For example, in Mitchel v.
Reynolds (1711), an English case that provided the foundation for American common law on
non-competes,?? the court noted that workers were vulnerable to exploitation through non-

competes and that non-competes threatened a worker’s ability to practice a trade and earn a

18§910.4.

19°§910.5.

20§ 910.6.

2l For ease of reference, the Commission uses the term “employer” in this Supplementary Information to refer to a
person for whom a worker works. The text of part 910 does not use the term “employer.”

22 Harlan Blake, Employee Agreements Not to Compete, 73 Harv. L. Rev. 625, 629-31 (1960).
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living.?® These concerns have persisted. Today, non-competes between employers and workers
are generally subject to greater scrutiny under State common law than other employment terms
“because they are often the product of unequal bargaining power and because the employee is
likely to give scant attention to the hardship he may later suffer through loss of his livelihood.”?*
For these reasons, State courts often characterize non-competes as “disfavored.”?*

26 non-competes have always been

Furthermore, as “contract[s] . . . in restraint of trade,
subject to our nation’s antitrust laws.?” As early as 1911, in the formative antitrust case of United
States v. American Tobacco Co., the Supreme Court held that several tobacco companies
violated both section 1 and section 2 of the Sherman Act because of the “constantly recurring”
use of non-competes, among other practices.?®

Concerns about non-competes have increased substantially in recent years in light of
empirical research showing that they tend to harm competitive conditions in labor, product, and
service markets. Changes in State laws governing non-competes>’ in recent decades have

allowed researchers to better isolate the effects of non-competes, giving rise to a body of

empirical research documenting these harms. This research has shown that the use of non-

23 The Mitchel court expressed concern that non-competes threaten “the loss of [the worker’s] livelihood, and the
subsistence of his family.” Mitchel v. Reynolds, 1 P. Wms. 181, 190 (Q.B. 1711). The court likewise emphasized
“the great abuses these voluntary restraints” are subject to—for example, “from masters, who are apt to give their
apprentices much vexation” by using “many indirect practices to procure such bonds from them, lest they should
prejudice them in their custom, when they come to set up for themselves.” /d.

24 Restatement (Second) of Contracts sec. 188, cmt. g (1981).

% See, e.g., Navarre Chevrolet, Inc. v. Begnaud, 205 So. 3d 973, 975 (La. Ct. App. 3d 2016); Eastman Kodak Co. v.
Carmosino, 77 A.D.3d 1434, 1435 (N.Y. App. Div. 4th 2010); Access Organics, Inc. v. Hernandez, 175 P.3d 899,
904 (Mont. 2008); Bybee v. Isaac, 178 P.3d 616, 621 (Idaho 2008); Softchoice, Inc. v. Schmidt, 763 N.W.2d 660,
666 (Minn. Ct. App. 2009).

%15US.C. 1.

27 See, e.g., Newburger, Loeb & Co., Inc. v. Gross, 563 F.2d 1057, 1082 (2d Cir. 1977) (“Although such issues have
not often been raised in the federal courts, employee agreements not to compete are proper subjects for scrutiny
under section 1 of the Sherman Act. When a company interferes with free competition for one of its former
employee’s services, the market’s ability to achieve the most economically efficient allocation of labor is impaired.
Moreover, employee-noncompetition clauses can tie up industry expertise and experience and thereby forestall new
entry.”) (internal citation omitted).

28221 U.S. 106, 181-83 (1911).

2 See NPRM at 3494 (describing recent legislative activity at the State level).
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competes by employers tends to negatively affect competition in labor markets, suppressing
earnings for workers across the labor force—including even workers not subject to non-
competes.*? This research has also shown that non-competes tend to negatively affect
competition in product and service markets, suppressing new business formation and
innovation.’!

Alongside this large body of empirical work, news reports revealed that employers
subject even middle-income and low-wage workers to non-competes on a widespread basis.>?
Workers came forward to recount how—by blocking them from taking a better job or starting
their own business, and subjecting them to threats and litigation from their employers—non-
competes derailed their careers, destroyed their finances, and upended their lives.*?

Yet despite the mounting empirical and qualitative evidence confirming these harms and
the efforts of many States to ban them, non-competes remain prevalent in the U.S. economy.
Based on the available evidence, the Commission estimates that approximately one in five
American workers—or approximately 30 million workers—is subject to a non-compete.** The
evidence also indicates that employers frequently use non-competes even when they are
unenforceable under State law.*> This suggests that employers may believe workers are unaware

of their legal rights; that employers may be seeking to take advantage of workers’ lack of

30 See Parts IV.B.3.a and IV.C.2.c.ii.

31 See Parts IV.B.3.b and IV.C.2.c.i.

32 See, e.g., Dave Jamieson, Jimmy John’s Makes Low-Wage Workers Sign ‘Oppressive’ Noncompete Agreements,
HuffPost, Oct. 13, 2014, https://www.huffpost.com/entry/jimmy-johns-non-compete n_5978180; Spencer
Woodman, Exclusive: Amazon Makes Even Temporary Warehouse Workers Sign 18-Month Non-Competes, The
Verge, Mar. 26, 2015, https://www.theverge.com/2015/3/26/8280309/amazon-warehouse-jobs-exclusive-
noncompete-contracts.

33 See, e.g., Conor Dougherty, How Noncompete Clauses Keep Workers Locked In, N.Y. Times, May 13, 2017,
https://www.nytimes.com/2017/05/13/business/noncompete-clauses.html; Lauren Weber, The Noncompete Clause
Gets a Closer Look, Wall St. J., Jul. 21, 2021, https://www.wsj.com/articles/the-noncompete-clause-gets-a-closer-
look-11626872430.

34 See Part 1.B.2. As described therein, this is likely a conservative estimate.

35 See Part IV.B.2.b.i.



knowledge of their legal rights; or that workers are unable to enforce their rights through case-
by-case litigation.*® In addition, the ability of States to regulate non-competes effectively is
constrained by employers’ use of choice-of-law provisions, significant variation in how courts
apply choice-of-law rules in disputes over non-competes, and the increasingly interstate nature of
work. As the public comments attest, this patchwork of laws and legal uncertainty has become
extremely burdensome for both employers and workers.>’

As concern about the harmful effects of non-competes increased, the Commission began
exploring the potential for Federal rulemaking on non-competes. In 2018 and 2019, the
Commission held several hearings on twenty-first century competition and consumer protection
issues, including “the use of non-competition agreements and the conditions under which their
use may be inconsistent with the antitrust laws.”*® In January 2020, the Commission held a
public workshop on non-competes. The speakers and panelists who participated in the
workshop—and the hundreds of public comments the Commission received in response to the
workshop—addressed a wide range of issues, including statutory and judicial treatment of non-
competes; the economic literature regarding the effects of non-competes; and whether the
Commission should initiate a Federal rulemaking on non-competes.>* The Commission also
sought public comment on non-competes as part of an August 2021 solicitation for public
comment on contract terms that may harm competition and a December 2021 public workshop

on competition in labor markets.*’ The Commission has also addressed non-competes in

36 See id.

37 See Part IX.C.2.

38 Hearings on Competition and Consumer Protection in the 21st Century, Notice, 83 FR 38307, 38309 (Aug. 6,
2018).

39 FTC, Non-Competes in the Workplace: Examining Antitrust and Consumer Protection Issues (Jan. 9, 2020),
https://www.ftc.gov/news-events/events/2020/01/non-competes-workplace-examining-antitrust-consumer-
protection-issues.

O FTC, Solicitation for Public Comments on Contract Terms that May Harm Competition (Aug 5, 2021),



connection with its merger review work.*!

In 2021, the Commission initiated investigations into the use of non-competes. In 2023,
the Commission secured final consent orders settling charges that certain firms engaged in an
unfair method of competition in violation of section 5 because their use of non-competes tended
to impede rivals’ access to the restricted employees’ labor, harming workers, consumers, and
competitive conditions.*?

The Commission also secured a final consent order settling charges that another firm
violated section 5 by using non-competes with its employees.** The Commission’s complaint
alleged the firm’s imposition of non-competes took advantage of the unequal bargaining power
between the firm and its employees, including low-wage security guard employees, and thus
reduced workers’ job mobility; limited competition for workers’ services; and ultimately
deprived workers of higher wages and more favorable working conditions.**

Based on the feedback obtained from years of extensive public outreach and fact-
gathering, in January 2023, the Commission published a notice of proposed rulemaking (NPRM)

concerning non-competes.* The proposed rule would have categorically banned employers from

https://www.regulations.gov/document/FTC-2021-0036-0022; FTC, Making Competition Work: Promoting
Competition in Labor Markets (Dec. 6-7, 2021), https://www.regulations.gov/docket/FTC-2021-0057/comments.

41 See NPRM at 3498-99.

4 FTC, Press Release, FTC Approves Final Orders Requiring Two Glass Container Manufacturers to Drop
Noncompete Restrictions That They Imposed on Workers (Feb. 23, 2023), https://www.ftc.gov/news-
events/news/press-releases/2023/02/ftc-approves-final-orders-requiring-two-glass-container-manufacturers-drop-
noncompete-restrictions; FTC, Press Release, FTC Approves Final Order Requiring Anchor Glass Container Corp.
to Drop Noncompete Restrictions That It Imposed on Workers (June 2, 2023), https://www.ftc.gov/news-
events/news/press-releases/2023/06/ftc-approves-final-order-requiring-anchor-glass-container-corp-drop-
noncompete-restrictions-it.

B FTC, Press Release, FTC Approves Final Order Requiring Michigan-Based Security Companies to Drop
Noncompete Restrictions That They Imposed on Workers (Mar. 8, 2023), https://www.ftc.gov/news-
events/news/press-releases/2023/03/ftc-approves-final-order-requiring-michigan-based-security-companies-drop-
noncompete-restrictions.

4 FTC, Analysis of Agreement Containing Consent Order to Aid Public Comment, In re Prudential Sec., Inc. et al.
at 1 (Jan. 4, 2023).

4 NPRM, supra note 1.



using non-competes with all workers and required rescission of all existing non-competes.*

In response to the NPRM, the Commission received over 26,000 public comments.*” The
comments reflected a diverse cross-section of the U.S. The Commission received comments
from employers and workers in a wide range of industries and from every State;*® from small,
medium, and large businesses; and from workers with wide-ranging income levels.*’ The
Commission also received comments from representatives of different industries through trade
and professional groups as well as from academics and researchers. Federal, State, and local
governmental representatives also submitted public comments.

Among these comments, over 25,000 expressed support for the Commission’s proposal
to categorically ban non-competes. Among the public commenters were thousands of workers
who described how non-competes prevented them from taking a better job or starting a
competing business, as well as numerous small businesses who struggled to hire talented
workers. Commenters stated that non-competes have suppressed their wages, harmed working
conditions, negatively affected their quality of life, reduced the quality of the product or service
their company provided, prevented their business from growing and thriving, and created a

climate of fear that deters competitive activity. The following examples are illustrative of the

46 Id. at 3482-83.

47 The public comments are available online. See Regulations.gov, Non-Compete Clause Rule (NPRM), FTC-2023-
0007, https://www.regulations.gov/docket/FTC-2023-0007/comments. The Commission cannot quantify the number
of individuals or entities represented by the comments. The number of comments undercounts the number of
individuals or entities represented by the comments because many comments, including comments from different
types of organizations, jointly represent the opinions or interests of many.

48 This reflects information provided by commenters. Commenters self-identify their State and are not required to
include geographic information.

4 Though most commenters identifying as workers did not provide information regarding their income or
compensation levels, many provided information about their particular jobs or industries from which the
Commission was able to infer a broad range of income levels based on occupational data from the Bureau of Labor
Statistics (“BLS”). BLS wage data for each year can be found at Occupational Employment and Wage

Statistics, Tables Created by BLS, https://www.bls.gov/oes/tables.htm (hereinafter “BLS Occupational Employment
and Wage Statistics”). The Commission used data from the May 2022 National XLS table, generally for private
ownership.
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comments the Commission received:>°

I currently work in sales for an asphalt company in Michigan. The company had me sign
a two year non-compete agreement to not work for any other asphalt company within 50
miles if I decide to resign. After two years with the company I have been disheartened at
how poorly customers are being treated and how often product quality is sub-par. I would
love to start my own business because I see this as an opportunity to provide a better
service at a lower cost. However, the non-compete agreement stands in the way even
though there are no trade secrets and too many customers in this market.>!

[1] signed a non-compete clause for power-washing out of duress. My boss said that if I
didn’t sign before the end of the week, not to come in the next week. . . . Id like to start
my own business but I would have to find another job and wait 5 years. All [ know is
power-washing and these business owners all want me to sign a non-compete clause. It’s
one big circle of wealthy business owners keeping the little man down. Essentially, non-
compete clauses limit an employee’s opportunity to excel in whatever skill or trade
they’re familiar with. In the land of the free, we should be free to start a business not
limited by greedy business owners.>>

In October 2020, I started working as a bartender at a company called [REDACTED] for
$10 an hour. On my first day, [ unknowingly signed a 2-year non-compete, slipped
between other paperwork while my boss rushed me, and downplayed its importance. . . .
At [REDACTED], I was sexually harassed and emotionally abused. I needed money, so |
searched for a new job while remaining at [ REDACTED] for one year. I was eventually
offered a bartending job at a family-owned bar with better wages, conditions, and
opportunities. Upon resigning, [ was threatened with a non-compete I didn’t know
existed. Still, I couldn’t take it anymore, so believing it was an unenforceable scare tactic,
I took the new job, thinking our legal system wouldn’t allow a massive company with
over 20 locations to sue a young entry-level worker with no degree. In December 2021, I
was sued for $30,000 in “considerable and irreparable damages” for violating the non-
compete. . . . >

I am a physician in a rural underserved area of Appalachia. . .. “[N]on-compete” clauses
have become ubiquitous in the healthcare industry. With hospital systems merging,
providers with aggressive non compete clauses must abandon the community that they
serve if they chose to leave their employer. . . . Healthcare providers feel trapped in their
current employment situation, leading to significant burnout that can shorten their career
longevity. Many are forced to retire early or take a prolonged pause in their career when

30 To be clear, the Commission does not rely on any particular individual comment submission for its findings, but
rather provides here (and throughout this final rule) examples of comments that were illustrative of themes that
spanned many comments. The Commission’s findings are based on consideration of the totality of the evidence,
including its review of the empirical literature, its review of the full comment record, and its expertise in identifying
practices that harm competition.

3! Individual commenter, FTC-2023-0007-2215. Comment excerpts have been cleaned up for grammar, spelling,
and punctuation.

32 Individual commenter, FTC-2023-0007-12689.

3 Individual commenter, FTC-2023-0007-8852.
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they have no other recourse to combat their employer.>*

I am a practicing physician who signed an employment contract containing a noncompete
agreement in 2012, entering into this agreement with an organization that no longer
exists. My original employer merged with, and was made subsidiary to, a new
organization that is run under religious principles in conflict with my own. . . . I would
have never signed such an agreement with my new employer, yet I am bound to this
organization under threat of legal coercion. To be clear, the forced compromise of my
religious principles does direct harm to me. My only recourse to this coercion is to give
up medical practice anywhere covered by my current medical license, which is injurious
to the patients in my care, and to myself.>

I am the owner of a small-midsize freight brokerage, and non-competes of large
brokerages have time and time again constrained talent from my business. Countless
employees of [a] mega brokerage . . . have left and applied for our company and we must
turn them away. These are skilled brokers that are serving the market and their clients
well due to THEIR skillsets. . . . These non-competes affect not just me but the clients
they work with as these skilled brokers are forced out of the entire logistics market for an
entire year and possibly a lifetime when they pick up a new career in a different field
because of these aggressive non-competes. . . . >

I was laid off from my company in 2008 due to the economy, not to any fault of my own.
However, when I was offered a job at another company, my former company threatened
them and my offer was rescinded. I was unable to find gainful employment for months,
despite opportunities in my field, and had to utilize unemployment when I otherwise
would not have needed it. To find work, I ultimately had to switch fields, start part time
somewhere, and just continue to work my way up. All of this because I was laid off to no
fault of my own.>’

I was terminated by a large hospital organization suddenly with a thriving, full Pediatric
practice. . . . My lawyer and I believe the non-compete does not apply in my
circumstances and that the noncompete is overly broad, restrictive and harmful to the
public (my patients). I started seeing my patients mostly gratuitously in their homes so
they would not go without the care they wanted and needed. . . The judge awarded the
order and I was told I cannot talk to patients on the phone, text patients, zoom visits or
provide any pediatric care within my non-compete area. Patients are angry and panicked.
I’m worried every day about my patients and how I can continue to care for them. . . .
Patients have a right to choose and keep their doctor. The trust built between a patient
and his doctor is crucial to keeping a patient healthy. It’s not a relationship that can or
should be replaced. . . . Patients should always come first and that is not happening.>®

34 Individual commenter, FTC-2023-0007-0026.
35 Individual commenter, FTC-2023-0007-9671.
%6 Individual commenter, FTC-2023-0007-6142.
37 Individual commenter, FTC-2023-0007-15497.
38 Individual commenter, FTC-2023-0007-14956.
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e When I first graduated veterinary school I signed a noncompete clause that was for 7
years. I tried to negotiate it to a more reasonable time period but the employer wouldn’t
budge. There weren’t many job openings for new graduates at the time and I had student
loans to pay back so I signed it. . . . | moved back home to a small town and took a job
that required a 10-radial-mile, 2-year noncompete (this is currently considered
“reasonable/standard” in my industry). Unfortunately since it’s a rural area the 10 miles
blocked me out of the locations of all other veterinary clinics in the county and I had to
commute an hour each way to work in the next metropolitan area. This put a lot of stress
on my family since I have young children. Some days I didn’t even get to see them when
they were awake.>”

e [ work for a large electronic health records company . . . that is known for hiring staff
right out of college, myself included. I was impressed with their starting salary and well-
advertised benefits, so I was quick to accept their offer. After accepting their offer, I was
surprised to receive a contract outlining a strict non-compete agreement . . . I feel
disappointed that this information was not made apparent to me prior to my acceptance of
the position, and now I feel stuck in a job that I’ve quickly discovered is not a good long-
term fit for me. I am certain that many other recent graduates often find themselves in a
similar position — they accept shiny offers from a workplace, not knowing whether the
company and position will be the right fit for them, and find themselves trapped by such
contracts as mine.%

e Non competes are awful. I am being sued right now for going into business on my own in
Boston, Massachusetts, by my former employer who says I signed a non-compete in
2003, 20 years ago. . . . [ am fighting them in court. Hopefully I will prevail . . . . [The]
corporation I worked for is a billion-dollar corporation. And they just keep trying scare
tactics to make me back down. They went as far as trying to get a preliminary injunction
ordered against me. And the judge refused but I still have to spend $1,000 an hour to
defend myself.°!

e [ have been working in the field of multi-media in the DC/Baltimore region since the
early 2000s. . . . I was 26 when I first became employed, and at that time a requirement
was that I sign a non-compete agreement. . . . This means I can’t be an entrepreneur-
which kills any opportunities for me to grow something of my own- which could
potentially provide jobs for others in the future. So what this non-compete does is
basically enables businesses to be small monopolies. I could literally have a new lease on
my career if non competes were abolished. As of now, when I think of working
someplace else I have to consider changing careers altogether. %

e A former employer had me sign a non-compete when I started employment at an
internship in college. It was a part-time position of 20 hours of work as an electrical
engineer, while I finished university. After university, I worked for this employer another

% Individual commenter, FTC-2023-0007-0922.

60 Individual commenter, FTC-2023-0007-10729.
¢! Individual commenter, FTC-2023-0007-10871.
62 Individual commenter, FTC-2023-0007-10968.
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4 years full time, but then found a better job in another state. It was not a competitor, but
a customer of my former employer. My former employer waited till the day after my 4-
week notice to tell me that I had signed a non-compete agreement and that it [barred] me
from working for any competitor, customer or any potential customer up to 5 years after
leaving the company with no geographic limitations. This was effectively the entire semi-
conductor industry and put my entire career at risk.*

e Non-competes serve little more purpose than to codify and entrench inefficiencies. I have
seen this firsthand in the context of a sophisticated management consulting environment
where company owners provided ever less support in terms of contributing to projects or
even to sales of new business while still feeling secure through agreements that
substantially limited anyone from working in the relevant industry for two years on a
global basis after leaving. . . . The reality is that there are innumerable retention
mechanisms (such as good working conditions, compensation, culture, management,
growth trajectory and/or strategy) that can contribute to loyal employees without the need
for non-competes.**

The Commission has undertaken careful review of the public comments and the entirety
of the rulemaking record. Based on this record and the Commission’s experience and expertise in
competition matters, the Commission issues this final rule pursuant to its authority under sections
5 and 6(g) of the FTC Act.

2. Prevalence of Non-Competes

Based on its own data analysis, studies published by economists, and the comment
record, the Commission finds that non-competes are in widespread use throughout the economy
and pervasive across industries and demographic groups, albeit with some differences in the
magnitude of the prevalence based on industries and demographics. The Commission estimates

that approximately one in five American workers—or approximately 30 million workers—is

subject to a non-compete.®®

6 Individual commenter, FTC-2023-0007-16347.

%4 Individual commenter, FTC-2023-0007-3963.

%5 This is likely a conservative estimate. Surveys of workers likely underreport the share of workers subject to non-
competes, since many workers may not know they are subject to a non-compete. See, e.g., Alexander J.S. Colvin &
Heidi Shierholz, Econ. Policy Inst., Noncompete Agreements, Report (Dec. 10, 2019) at 3.
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As described in Part II.F, the inquiry as to whether conduct is an unfair method of
competition under section 5 focuses on the nature and tendency of the conduct, not whether or to
what degree the conduct caused actual harm.%® Although a finding that non-competes are
prevalent is not necessary to support the Commission’s determination that the use of non-
competes by employers is an unfair method of competition, the Commission finds that non-
competes are prevalent and in widespread use throughout the economy, which is why researchers
have observed such significant negative actual effects from non-competes on competitive
conditions in labor markets and markets for products and services.®’

A 2014 survey of workers finds that 18% of respondents work under a non-compete and
38% of respondents have worked under one at some point in their lives.®® This study has the
broadest and likely the most representative coverage of the U.S. labor force among the
prevalence studies discussed here.® This study reports robust results contradicting the prior
assumptions of some that non-competes were, in most cases, bespoke agreements with
sophisticated and highly-paid workers. It finds that, among workers without a bachelor’s degree,
14% of respondents reported working under a non-compete at the time surveyed and 35%
reported having worked under one at some point in their lives.”® For workers earning less than
$40,000 per year, 13% of respondents were working under a non-compete and 33% worked

under one at some point in their lives.”! Furthermore, this survey finds that 53% of workers

% See infra note 288 and accompanying text.

67 See Parts IV.A through IV.C (describing this evidence).

% Evan P. Starr, J.J. Prescott, & Norman D. Bishara, Noncompete Agreements in the US Labor Force, 64 J. L. &
Econ. 53, 53 (2021).

% The final survey sample of 11,505 responses represented individuals from nearly every demographic in the labor
force. Id. at 58.

0 Id. at 63.

Id.
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covered by non-competes are hourly workers.’”? The survey suggests that a large share of workers
subject to non-competes are relatively low-earning workers. In addition, a survey from the
Federal Reserve Board of Governors found that 11.4% of workers have non-competes, including
workers with relatively low earnings and low levels of education. The survey finds some degree
of geographic heterogeneity, though it finds that large numbers of workers in all regions of the
country have non-competes (including 7.0% of workers in States which broadly do not enforce
non-competes).”

Furthermore, a survey of workers conducted in 2017 estimates that 24.2% of workers are
subject to a non-compete.”® This survey also finds that non-competes are often used together
with other restrictive employment agreements, including non-disclosure agreements (“NDAs”)
and non-recruitment and non-solicitation agreements.’”> A methodological limitation of this
survey is that it is a convenience sample of individuals who visited Payscale.com during the time
period of the survey and is therefore unlikely to be fully representative of the U.S. working
population. While weighting based on demographics helps, it does not fully mitigate this
concern.

Additionally, a 2017 survey of business establishments with 50 or more employees

estimates that 49% of such establishments use non-competes for at least some of their

employees, and 32% of such establishments use non-competes for all of their employees.”®

2 Michael Lipsitz & Evan Starr, Low-Wage Workers and the Enforceability of Noncompete Agreements, 68 Mgmt.
Sci. 143, 144 (2022) (analyzing data from the Starr, Prescott, & Bishara survey).

73 Tyler Boesch, Jacob Lockwood, Ryan Nunn, & Mike Zabek, New Data on Non-Compete Contracts and What
They Mean for Workers (2023), https://www.minneapolisfed.org/article/2023/new-data-on-non-compete-contracts-
and-what-they-mean-for-workers.

74 Natarajan Balasubramanian, Evan Starr, & Shotaro Yamaguchi, Employment Restrictions on Resource
Transferability and Value Appropriation from Employees (Jan. 18, 2024),
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3814403.

5 Id. at 11 (reporting that if a worker has a non-compete, there is a 70%-75% chance that all three restrictive
covenants are present).

76 Colvin & Shierholz, supra note 65 at 1.
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Other estimates of non-compete use cover subsets of the U.S. labor force. One 2022
study is based on National Longitudinal Survey of Youth (NLSY) data.”” The NLSY is an often-
used labor survey conducted by the Bureau of Labor Statistics (“BLS”) that consists of a
nationally representative sample of 8,984 men and women born from 1980-84 and living in the
U.S. at the time of the initial survey in 1997; it is a subset of the workforce by age of worker.”®
The 2022 study using NLSY data reports prevalence of non-competes to be 18%, in line with the
number estimated based on the 2014 survey of workers directed solely at calculating the
prevalence of non-competes.”’

Non-competes are pervasive across occupations. For example, a survey of independent
hair salon owners finds that 30% of hair stylists worked under a non-compete in 2015.%° A
survey of electrical and electronic engineers finds that 43% of respondents signed a non-
compete.®! A different study finds that 45% of physicians worked under a non-compete in
2007.% One study published in 2021 finds that 62% of CEOs worked under a non-compete
between 1992 and 2014.%3 Another, published in 2023, supports that finding and reflects an
upward trend in the use of non-competes among executives—specifically, the proportion of
executives working under a non-compete rose from “57% in the early 1990s to 67% in the mid-

2010s.”%* The 2014 survey reports industry-specific rates ranging from 9% in the Agriculture and

"7 Donna S. Rothstein & Evan Starr, Noncompete Agreements, Bargaining, and Wages. Evidence from the National
Longitudinal Survey of Youth 1997, June 2022 Mthly. Lab. Rev. (2022).

8 BLS, NLSY97 Data Overview, https://www.bls.gov/nls/nlsy97.htm.

7 Rothstein & Starr, supra note 77 at 1.

80 Matthew S. Johnson & Michael Lipsitz, Why Are Low-Wage Workers Signing Noncompete Agreements?, 57 J.
Hum. Res. 689, 700 (2022).

81 Matt Marx, The Firm Strikes Back: Non-Compete Agreements and the Mobility of Technical Professionals, 76
Am. Socio. Rev. 695, 702 (2011). Calculated as 92.60% who signed a non-compete of the 46.80% who were asked
to sign a non-compete.

82 Kurt Lavetti, Carol Simon, & William D. White, The Impacts of Restricting Mobility of Skilled Service Workers:
Evidence from Physicians, 55 J. Hum. Res. 1025, 1042 (2020).

8 Omesh Kini, Ryan Williams, & Sirui Yin, CEO Noncompete Agreements, Job Risk, and Compensation, 34 Reyv.
Fin. Stud. 4701, 4707 (2021).

8 Liyan Shi, Optimal Regulation of Noncompete Contracts, 91 Econometrica 425, 447 (2023).
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Hunting category to 32% in the Information category.®> The Balasubramaian et al. survey reports
industry-specific rates ranging from 12% in the Arts, Entertainment, and Recreation category to
30% in the Professional, Scientific, and Technical category.¢ The same survey also reports
occupation-specific rates ranging from 8% in the Community and Social Services category to
32% in the Computer and Mathematical category.®’

In addition, commenters presented survey data on the prevalence of non-competes in
various occupations and industries. The Commission does not rely on these surveys to support its
finding that non-competes are in widespread use throughout the economy. Because the
Commission lacked access to a detailed description of the methodology for these surveys (unlike
for the surveys described previously), the Commission cannot evaluate how credible their
research designs are. However, they generally confirm the Commission’s finding that non-
competes are in widespread use throughout the economy and pervasive across industries and
demographic groups.

For example, commenters reported that 33% of practitioners in the applied behavioral
analysis field reported being subject to a non-compete,® along with 68% of cardiologists,® 42%

of colorectal surgeons,” 72% of members of the American Association of Hip and Knee

85 Starr, Prescott, & Bishara, supra note 68 at 67.

8 Balasubramanian et al., supra note 74 at 47.

8 1d.

88 Kristopher J. Brown, Stephen R. Flora, & Mary K. Brown, Noncompete Clauses in Applied Behavior Analysis: A
Prevalence and Practice Impact Survey, 13 Behavioral Analysis Practice 924 (2020) (survey of 610 workers).

8 Comment of Am. Coll. of Cardiology, FTC-2023-0007-18077, at 2. The comment did not provide a citation to the
survey or the underlying data, including the number of respondents or the time period.

% William C. Cirocco. Restrictive Covenants in Physician Contracts: An American Society of Colon and Rectal
Surgeons’ Survey, 54 Diseases of the Colon and Rectum 482 (2011). The survey examined 157 colorectal surgeons
who had completed their residency in the prior decade.
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Surgeons,’! and 31% of wireless telecommunications retail workers.”> Other commenters cited a
2019 study finding that 29% of businesses where the average wage is below $13 per hour use
non-competes for all their workers.”?

Several trade organizations included information in their comments about the percentage
of their members that use non-competes for at least some of their workers, based on surveys of
their membership. For the National Association of Wholesaler-Distributors, this figure was
80%;”* for the Independent Lubricant Manufacturing Association, 69%;°* for the Michigan
Chamber of Commerce, 73%;°° for the Gas and Welding Distributors Association, 80%;°’ and
for the National Association of Manufacturers, 70%.°® One industry organization said its survey
found that 57% of respondents require workers earning over $150,000 to sign non-competes.’® A
survey by the Authors Guild finds that 19.2% of respondents reported that non-competes

prevented them from publishing a similar or competing book.'”° The HR Policy Association

! Comment of Am. Ass’n of Hip and Knee Surgeons, FTC-2023-0007-21076, at 4. The comment said the internal
poll was conducted in early 2023, but the comment did not provide a citation to the survey or the underlying data,
including the number of respondents.

92 Comm. Workers of Am. and Nat’l Employment L. Project, Broken Network: Workers Expose Harms of Wireless
Telecom Carriers’ Outsourcing to ‘Authorized Retailers’ (Feb. 2023), https://cwa-union.org/sites/default/files/2023-
02/20230206 BrokenNetwork.pdf, at 12. The survey had 204 respondents.

93 Colvin & Shierholz, supra note 65 at 13.

% Comment of Nat’l Assoc. of Wholesaler-Distribs., FTC-2023-0007-19347, at 2. The comment did not provide a
citation to the survey or the underlying data, including the number of respondents.

95 Comment of Indep. Lubricant Mfrs. Ass’n, FTC-2023-0007-19445, at 3. The comment did not provide a citation
to the survey or the underlying data, including the number of respondents.

% Calculated as 77%%*95% (assuming that the 95% reported in their comment applies to the 77% who reported using
restrictive covenants). Comment of Mich. Chamber of Com., FTC-2023-0007-20855. The comment did not provide
a citation to the survey or the underlying data, including the number of respondents.

97 Comment of Gas and Welding Distribs. Ass’n, FTC-2023-0007-20934, at 2-3. The comment did not provide a
citation to the survey or the underlying data. The comment said the survey took place after the NPRM was proposed
and had 161 respondents.

% Comment of Nat’l Ass’n of Mfts., FTC-2023-0007-20939, at 2 (citing Nat’l Ass’n of Mfrs., Noncompete Survey
Data Report, https://www.nam.org/wp-content/uploads/2023/03/Noncompete Survey Data Report.pdf). The survey
had 150 respondents.

9 Comment of Soc. for Hum. Res. Mgmt., FTC-2023-0007-20903, at 5 n.2. The comment did not provide a citation
to the survey or the underlying data, including the number of respondents.

100 Comment of The Authors Guild, FTC-2023-0007-20854, at 7. The comment did not provide a citation to the
survey or the underlying data, but said it had 630 respondents.
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stated that 75% of respondents indicated they use non-competes for less than 10% of their
workers, and nearly one third indicated they use non-competes for less than 1% of their
workers.!°! The association stated that its survey covered 3 million workers and argued that its
survey finding less usage of non-competes was more representative than studies cited in the
NPRM.!?2 However, the commenter did not provide the data underlying its claims. The Retail
Industry Leaders Association stated that a recent survey of its members indicated that, among
members that use non-competes, the majority do so with less than 1% of their workforce and an
additional quarter use non-competes with less than 10% of their workforce.!%® Additionally, a
commenter referenced a survey of small business owners finding that 48% use non-competes for
their own business.'%*

Several commenters misrepresented the Commission’s finding related to prevalence as
based on “a single study from 2021” (Starr, Prescott, and Bishara, 2021), which relied on survey
data from 2014. The Commission’s finding is not based on a single study. The NLSY study
reaches similar conclusions about the prevalence of non-competes across the economy, !% and
the occupation-specific studies indicate that non-competes are pervasive in various
occupations.!?® Furthermore, despite its methodological limitations, the data submitted by
commenters generally comport with the estimates reported in the academic literature. One
commenter stated the respondents to the Starr, Prescott, and Bishara survey were not necessarily

representative of the population. The Commission believes that the weighting of the data

101 Comment of HR Policy Ass’n, FTC-2023-0007-20998, at 8.

102 Id

103 Comment of Retail Indus. Leaders Ass’n, FTC-2023-0007-20989, at 6. The comment did not provide a citation to
the survey or the underlying data, including the number of respondents or the time period.

104 Comment of Sm. Bus. Majority, FTC-2023-0007-21093 (citing Small Business Majority, Opinion Poll: Small
Business Owners Support Banning Non-Compete Agreements (Apr. 13, 2013),
https://smallbusinessmajority.org/sites/default/files/research-reports/2023-non-compete-poll-report.pdf).

105 See Rothstein & Starr, supra note 77 and accompanying text.

106 See supra notes 80-87 and accompanying text.
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sufficiently addresses this concern.

Another commenter argued that individuals may misunderstand contracts that they have
signed, leading them to mistakenly believe they are bound by a non-compete. The Commission
does not find this to be a plausible explanation for the high numbers of workers, businesses, and
trade associations that report that non-competes are prevalent.

The Commission appreciates the additional estimates provided by commenters. The
comments broadly corroborate the Commission’s finding that non-competes are used across the
workforce, with some heterogeneity in the magnitude of the prevalence. The Commission finds
that this heterogeneity is insufficient to warrant industry-specific exclusions from coverage under
the final rule in part because employers’ use of non-competes is prevalent across labor markets
and for the reasons discussed in Part V.D regarding requests for exclusions.

II. Legal Authority
A. The History of the Commission and Section 5 of the FTC Act

The FTC Act was enacted in 1914.1%7 Section 5 of that Act “declared” that “unfair
methods of competition in commerce” are “unlawful,” and it “empowered and directed” the
Commission “to prevent” entities subject to its jurisdiction from “using” such methods. %

19__from

Congress removed certain enumerated industries, activities, or entities—such as banks
the Commission’s jurisdiction but otherwise envisioned a Commission whose purview would

cover commerce across the national economy.

107 Federal Trade Commission Act of 1914, Pub. L. No. 63-203, 38 Stat. 717, 719 (hereinafter “FTC Act of 1914”).
108 FTC Act of 1914, 38 Stat. at 719. Section 5 is codified as amended at 15 U.S.C. 45. Congress later amended the
term “in commerce” to “in or affecting commerce.” The Supreme Court has explained that this amended phrase
makes section 5 of the FTC Act “coextensive with the constitutional power of Congress under the Commerce
Clause.” United States v. Am. Bldg. Maintenance Indus., 422 U.S. 271, 277 n.6 (1975). For simplicity, this statement
of basis and purpose often refers to “unfair methods of competition” without the commerce requirement, but the
Commission acknowledges that it has power to prevent only such methods that are in or affect commerce as that
term is defined in the Act. See 15 U.S.C. 44.

19 See 15 U.S.C. 45(a)(2).
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The term “‘unfair methods of competition’ . . . was an expression new in the law” when it
first appeared in the FTC Act.!!” Congress purposely introduced this phrase to distinguish the
Commission’s authority from the definition of “unfair competition” at common law. Because the
“meaning which the common law had given to [‘unfair competition’] was . . . too narrow,”
Congress adopted “the broader and more flexible phrase ‘unfair methods of competition.””!!!
Using this new phrase also made clear that Congress designed section 5 to extend beyond the
reach of other antitrust laws—most notably, the Sherman Act—whose text did not include the
term “unfair methods of competition.”'!? In particular, Congress wanted the Commission to
apply a standard that would reach conduct not captured by other antitrust laws and the rule of
reason, which courts applied when interpreting the Sherman Act, making it “impossible to
predict with any certainty” whether courts would condemn the many “practices that seriously
interfere with competition.”!'* Allowing the Commission to prevent unfair methods of
competition would also help the Commission achieve a core purpose of the Act: to stop “trade
restraints in their incipiency” before they grew into violations of other antitrust laws. '!*

By design, the new phrase “unfair methods of competition” did “not ‘admit of precise

definition.’”!!> Congress intentionally gave the Commission flexibility to adapt to changing

circumstances.!'® The Supreme Court has affirmed the more inclusive scope of section 5 on

110 4.L.4. Schechter Poultry Corp. v. United States, 295 U.S. 495, 532 (1935).

1 See FTC v. R. F. Keppel & Bro., Inc.,291 U.S. 304, 310-11 (1934); see also Schechter Poultry, 295 U.S. at 532.
12 See E.I. du Pont de Nemours v. FTC (Ethyl), 729 F.2d 128, 136 (2d Cir. 1984) (“Congress’ aim was to protect
society against oppressive anti-competitive conduct and thus assure that the conduct prohibited by the Sherman and
Clayton Acts would be supplemented as necessary and any interstices filled.”).

13 S Rep. No. 62-1326, at 14 (1913) (hereinafter “Cummins Report”). After analyzing a series of Supreme Court
decisions interpreting the Sherman Act—e.g., Standard Oil Co. of New Jersey v. United States, 221 U.S. 1, 60
(1911)—the Senate committee feared that the rule of reason meant that “in each instance it [would be] for the court
to determine whether the established restraint of trade is a due restraint or an undue restraint” and that this made it
“imperative to enact additional legislation.” Cummins Report at 11-12.

114 FTCv. Brown Shoe Co., 384 U.S. 316, 322 (1966); see also FTC v. Motion Picture Advert. Serv. Co., 344 U.S.
392, 394-95 (1953).

15 R.F. Keppel & Bro., 291 U.S. at 312.

16 Jd at 311 n.2.
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numerous occasions'!” and has affirmed the Commission’s power under the Act to condemn
coercive and otherwise unfair practices that have a tendency to stifle or impair competition.!!®
Federal appellate courts have likewise consistently held that the Commission’s authority under
section 5 extends beyond “the letter” of other antitrust laws. !

Congress further expanded the Commission’s jurisdiction over time. Congress extended
the Commission’s authority in 1938 by adding the further prohibition on “unfair or deceptive
acts or practices.”'?® And in 1975, Congress amended the phrase “in commerce” in section 5 to
“in or affecting commerce,” a change that was “specifically designed to expand the
Commission’s jurisdiction . . . to make it coextensive with the constitutional power of Congress
under the Commerce Clause.”!?!

Congress gave careful thought to the structure of the FTC as an independent agency
entrusted with this considerable responsibility. The Commission would consist of five members,
no more than three of whom could be part of the same political party, who would serve for terms

of seven years.'?? The Commission would draw on trained expert staff to develop the body of

law regarding what constitutes unfair methods of competition (and, later, unfair and deceptive

7 See, e.g., id. at 311; A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 532 (1935); Brown Shoe Co.,
384 U.S. at 320-22.

8 FTC v. Texaco, 393 U.S. 223, 225-26 (1968) (citing Atl. Refin. Co. v. FTC, 381 U.S. 357, 376 (1965)).

119 Spiegel, Inc. v. FTC, 540 F.2d 287, 292 (7th Cir. 1976) (quoting FTC v. Sperry & Hutchinson Co., 405 U.S. 233,
244 (1972)); cf., Chuck’s Feed & Seed Co. v. Ralston Purina Co., 810 F.2d 1289, 1292-93 (4th Cir. 1987).

120 Federal Trade Commission Act, Public Law No. 447, 75th Cong., 3d Sess. (March 21, 1938) c. 49; 52 Stat. 111
(1938).

121 United States v. Am. Bldg. Maintenance Indus., 422 U.S. 271, 277 n.6 (1975). As noted, the Commission’s
authority does not reach certain enumerated industries or activities—a list that has also grown over time. See 15
U.S.C. 45(a)(2); see also Part IL.E.1. Some of these industries are statutorily prohibited from engaging in unfair or
deceptive practices or unfair methods of competition under different laws overseen by other agencies. See, e.g., 49
U.S.C. 41712(a) (allowing the Secretary of Transportation to “decide whether an air carrier, foreign air carrier, or
ticket agent” has engaged in such conduct).

12 15U.S.C. 41.
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practices),'? both through acting as “a quasi judicial body”!?* that determines whether conduct is
an unfair method of competition in adjudications and through authority to promulgate legislative
rules delineating conduct that constitutes an unfair method of competition. Recognizing that the
Commission is an expert agency in making such determinations about anticompetitive conduct,
courts reviewing Commission determinations as to what practices constitute an unfair method of
competition have given the Commission’s decisions “great weight.”!?

The FTC Act today reflects a careful balance from Congress. Congress has directed the
Commission to proceed against a broader range of anticompetitive conduct than other antitrust
laws like the Sherman and Clayton Acts can reach. On the other hand, Congress has never
established a private right of action under section 5,'% nor has it authorized the Commission to
recover civil penalties or other monetary relief from parties who engage in unfair methods of
competition.'?” Instead, the Commission may either pursue an adjudication under section 5(b) or
seek an injunction in Federal court under section 13(b) against a party that has engaged in an
unfair method of competition.'?® As explained below, it may also promulgate rules prohibiting
unfair methods of competition. The Commission cannot obtain civil penalties or other monetary

relief against parties for using an unfair method of competition, although it can obtain civil

penalties in court if a party is ordered to cease and desist from a violation and fails to do so.'?’

123 Id. (anticipating that the Commission would “build up a comprehensive body of information for the use and
advantage of the Government and the business world”); id. at 11,092 (“[W]e want trained experts; we want
precedents; we want a body of administrative law built up.”).

124 4.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 533 (1935).

125 FTC v. Cement Inst., 333 U.S. 683, 720 (1948); Atl. Ref. Co. v. FTC, 381 U.S. 357, 368 (1965); FTC v. Texaco,
393 U.S. 223, 226 (1968); Official Airline Guides, Inc. v. FTC , 630 F.2d 920, 927 (2d. Cir. 1980) (quoting Cement
Inst., 333 U.S. at 720); see also FTC v. Motion Picture Advert. Serv. Co., 344 U.S. 392, 396 (1953); FTC v. Ind.
Fed’n of Dentists, 476 U.S. 447, 454 (1986).

126 See, e.g., Holloway v. Bristol-Myers Corp., 485 F.2d 986, 988-89 (D.C. Cir. 1973); Liu v. Amerco, 677 F.3d 489,
492 (1st Cir. 2012).

127 Congress has authorized the FTC to seek civil monetary remedies against parties who engage in unfair or
deceptive acts or practices under some circumstances. See 15 U.S.C. 45(m); 15 U.S.C. 57b.

128 See 15 U.S.C. 45(b); 15 U.S.C. 53(b).

129 See 15 U.S.C. 45(1).
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B. The Commission’s Authority to Promulgate the Rule

Alongside section 5, Congress adopted section 6(g) of the Act, in which it authorized the
Commission to “make rules and regulations for the purpose of carrying out the provisions of” the
FTC Act, which include the Act’s prohibition of unfair methods of competition.!*® The plain text
of section 5 and section 6(g), taken together, empower the Commission to promulgate rules for
the purpose of preventing unfair methods of competition. That includes legislative rules defining
certain conduct as an unfair method of competition.

The Commission has exercised its authority under section 6(g) to promulgate legislative
rules on many occasions stretching back more than half a century. Between 1963 and 1978, 3!
the Commission relied on section 6(g) to promulgate the following rules: 1) a rule declaring it an
unfair method of competition (“UMC”) and an unfair or deceptive act or practice (“UDAP”) to
mislead consumers about the size of sleeping bags by representing that the “cut size” represents
the finished size;!*? 2) a rule declaring it a UMC and UDAP to use the word “automatic” or
similar words to describe household electric sewing machines;'* 3) a rule declaring it a UMC

and UDAP to misrepresent nonprismatic instruments as prismatic;'** 4) a rule declaring it a

13015 U.S.C. 46(g).

131 As explained in more detail later in this Part, Congress added section 18 to the FTC Act in 1975, and that section
provides the process the Commission must go through to promulgate rules defining unfair or deceptive acts or
practices. See Magnuson-Moss Warranty—Federal Trade Commission Improvement Act, Pub. L. 93-637, 88 Stat.
2183 (Jan. 4, 1975) (hereinafter “Magnuson-Moss Act”); 15 U.S.C. 57a. Congress provided, however, that “[a]ny
proposed rule under section 6(g) . . . with respect to which presentation of data, views, and arguments was
substantially completed before” section 18 was enacted “may be promulgated in the same manner and with the same
validity as such rule could have been promulgated had” section 18 “not been enacted.” 88 Stat. 2198; 15 U.S.C. 57a
note. This list therefore includes a handful of rules promulgated under section 6(g) but after 1975 because those
rules were substantially completed before section 18’s enactment.

132 Advertising and Labeling as to Size of Sleeping Bags, 28 FR 10900 (Oct. 11, 1963), repealed by 60 FR 65528
(Dec. 20, 1995).

133 Misuse of “Automatic” or Terms of Similar Import as Descriptive of Household Electric Sewing Machines, 30
FR 8900 (Jul. 15, 1965), repealed by 55 FR 23900 (June 13, 1990).

134 Deception as to Nonprismatic and Partially Prismatic Instruments Being Prismatic Binoculars, 29 FR 7316 (Jun.
5, 1964), repealed by 60 FR 65529 (Dec. 20, 1995).
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UMC and UDAP to advertise or market dry cell batteries as “leakproof;”!* 5) a rule declaring it
a UMC and UDAP to misrepresent the “cut size” as the finished size of tablecloths and similar
products;'*® 6) a rule declaring it a UMC and UDAP to misrepresent that belts are made of
leather if they are made of other materials;'*” 7) a rule declaring it a UMC and UDAP to
represent used lubricating oil as new;'*® 8) a rule declaring it a UDAP to fail to disclose certain
health warnings in cigarette advertising and on cigarette packaging (“Cigarette Rule”);'* 9) a
rule declaring it a UMC and UDAP to fail to disclose certain features of light bulbs on
packaging;'*’ 10) a rule declaring it a UMC and UDAP to misrepresent the actual size of the
viewable picture area on a TV;'*! 11) a rule declaring a presumption of a violation of section
2(d) and (e) of the amended Clayton Act for certain advertising and promotional practices in the
men’s and boy’s clothing industry;'#? 12) a rule declaring it a UMC and UDAP to fail to make
certain disclosures about the handling of glass fiber products and contact with certain products

containing glass fiber;'** 13) a rule declaring it a UMC and UDAP to make certain

135 Deceptive Use of “Leakproof,” “Guaranteed Leakproof,” etc., as Descriptive of Dry Cell Batteries, 29 FR 6535
(May 20, 1964), repealed by 62 FR 61225 (Nov. 17, 1997).

136 Deceptive Advertising and Labeling as to Size of Tablecloths and Related Products, 29 FR 11261 (Aug. 5, 1964),
repealed by 60 FR 65530 (Dec. 20, 1995).

137 Misbranding and Deception as to Leather Content of Waist Belts, 29 FR 8166 (Jun. 27, 1964), repealed by 61 FR
25560 (May 22, 1996).

138 Deceptive Advertising and Labeling of Previously Used Lubricating Oil, 29 FR 11650 (Aug. 14, 1964), repealed
by 61 FR 55095 (Oct. 24, 1996).

139 Unfair or Deceptive Advertising and Labeling of Cigarettes in Relation to the Health Hazards of Smoking, 29 FR
8324 (July 2, 1964), repealed by 30 FR 9485 (July 29, 1965). As explained in more detail herein, Congress
superseded this rule with legislation.

140 Incandescent Lamp (Light Bulb) Industry, 35 FR 11784 (Jul. 23, 1970), repealed by 61 FR 33308 (Jun. 27,
1996).

141 Deceptive Advertising as to Sizes of Viewable Pictures Shown by Television Receiving Sets, 31 FR 3342 (Mar.
3, 1966), repealed by 83 FR 50484 (Oct. 9, 2018).

142 Discriminatory Practices in Men’s and Boys’ Tailored Clothing Industry, 32 FR 15584 (Nov. 9, 1967), repealed
by 59 FR 8527 (Feb. 23, 1994).

143 Failure to Disclose that Skin Irritation May Result from Washing or Handling Glass Fiber Curtains and Draperies
and Glass Fiber Curtain and Drapery Fabrics, 32 FR 11023 (Jul. 28, 1967), repealed by 60 FR 65532 (Dec. 20,
1995).

26



misrepresentations about transistors in radios;'** 14) a rule declaring it a UDAP to fail to disclose
certain effects about inhaling certain aerosol sprays;'* 15) a rule declaring it a UMC and UDAP
to misrepresent the length or size of extension ladders;'*° 16) a rule declaring it a UDAP to make
certain misrepresentations, or fail to disclose certain information, about games of chance;'*’ 17)
a rule declaring it a UMC and UDAP to mail unsolicited credit cards;'*® 18) a rule declaring it a
UMC and UDAP to fail to disclose the minimum octane number on gasoline pumps (“Octane
Rule”);'* 19) a rule declaring it a UMC and UDAP to sell finished articles of clothing without a
permanent tag or label disclosing care and maintenance instructions;'>° 20) a rule declaring a
UMC and UDAP for a grocery store to offer products for sale at a stated price if those products
will not be readily available to consumers (“Unavailability Rule”);!! 21) a rule declaring it a
UMC and UDAP for a seller to fail to make certain disclosures in connection with a negative
option plan (“Negative Options Rule”);'*? 22) a rule declaring it a UDAP for door-to-door sellers
to fail to furnish certain information to buyers;'>* 23) a rule declaring it a UMC and UDAP to fail
to make certain disclosures about sound power amplification for home entertainment products; '>*

24) a rule declaring it a UDAP for sellers failing to include certain contract provisions preserving

144 Deception as to Transistor Count of Radio Receiving Sets, Including Transceivers, 33 FR 8446 (Jun. 7, 1968),
repealed by 55 FR 25090 (Jun. 20, 1990).

145 Failure to Disclose the Lethal Effects of Inhaling Quick-Freeze Aerosol Spray Products Used for Frosting
Cocktail Glasses, 34 FR 2417 (Feb. 20, 1969), repealed by 60 FR 66071 (Dec. 21, 1995).

146 Deceptive Advertising and Labeling as to Length of Extension Ladders, 34 FR 929 (Jan. 22, 1969), repealed by
60 FR 65533 (Dec. 20, 1995).

147 Games of Chance in the Food Retailing and Gasoline Industries, 34 FR 13302 (Aug. 16, 1969), repealed by 61
FR 68143 (Dec. 27, 1996).

148 Unsolicited Mailing of Credit Cards, 35 FR 4614 (Mar. 17, 1970), repealed by 36 FR 45 (Jan. 5, 1971). This rule
was rescinded in response to an amendment to the Truth in Lending Act that prohibited similar conduct. See Pub. L.
91-508, 84 Stat. 1126 (1970).

149 Posting of Minimum Octane Numbers on Gasoline Dispensing Pumps, 36 FR 23871 (Dec. 16, 1971), repealed by
43 FR 43022 (Sept. 22, 1978). This rule was superseded by the Petroleum Marketing Practices Act, Pub. L. No. 95-
297, 92 Stat. 333 (June 19, 1978). A similar regulation was promulgated under that law at 16 CFR part 306.

150 Care Labeling of Textile Wearing Apparel, 36 FR 23883 (Dec. 16, 1971).

151 Retail Food Store Advertising and Marketing Practices, 36 FR 8777 (May 13, 1971).

152 Use of Negative Option Plans by Sellers in Commerce, 38 FR 4896 (Feb. 22, 1973).

153 Cooling-off Period for Door-to-Door Sales, 37 FR 22934 (Oct. 26, 1972).

154 power Output Claims for Amplifiers Used in Home Entertainment Products, 39 FR 15387 (May 3, 1974).
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claims and defenses in consumer credit contracts (“Holder Rule”);!>® 25) a rule declaring it a
UMC or UDAP to solicit mail order merchandise from a buyer unless the seller can ship the
merchandise within 30 days (“Mail Order Rule”);!¢ and 26) a rule declaring it a UDAP for a
franchisor to fail to furnish a franchisee with certain information. !>’

Some of these rules attracted significant attention. For instance, the Commission began
the rulemaking process to require warnings on cigarette packages just one week after the
Surgeon General’s “landmark report” that determined smoking is a health hazard,'*® and that rule
was front-page news.'*” Following a lobbying campaign by the tobacco industry,'®® Congress
supplanted the Commission’s regulation with the Cigarette Labeling and Advertising Act but did
not disturb the Commission’s rulemaking authority.!'®! The Unavailability Rule was likewise
front-page news upon its release in 1971, and Congress left it intact. !¢

In National Petroleum Refiners Association v. FTC (“Petroleum Refiners”), the D.C.

Circuit expressly upheld the Octane Rule as a proper exercise of the Commission’s power under

155 Preservation of Consumers’ Claims and Defenses, 40 FR 53506 (Nov. 18, 1975).

156 Mail Order Merchandise, 40 FR 49492 (Oct. 22, 1975) (regulatory text), 40 FR 51582 (Nov. 5, 1975) (statement
of basis and purpose). The Mail Order Rule has since been updated to become the Mail, Internet, or Telephone
Order Merchandise Rule, or MITOR. See 79 FR 55619 (Sept. 17, 2014). The updates to the rule were based on the
Commission’s authority to regulate unfair or deceptive acts or practices.

157 Disclosure Requirements and Prohibitions Concerning Franchising and Business Opportunity Ventures, 43 FR
59614 (Dec. 21, 1978).

158 Teresa Moran Schwartz & Alice Saker Hrdy, FTC Rulemaking: Three Bold Initiatives and Their Legal Impact, 2-
3 (Sept. 22, 2004).

199 U.S. to Require Health Warning for Cigarettes, N.Y. Times (June 25, 1964) at 1, 15 (tobacco industry indicating
plans to immediately challenge the Commission’s authority to issue the regulation),
https://www.nytimes.com/1964/06/25/archives/us-to-require-health-warning-for-cigarettes-trade-commission-
orders.html.

160 Tobacco Inst., Tobacco—A Vital U.S. Industry (1965),
https://acsc.lib.udel.edu/exhibits/show/legislation/cigarette-labeling.

161 pub. L. 89-92, 79 Stat. 282 (July 27, 1965); see 15 U.S.C. 1331 et seq.

162 FTC Bars Grocery Ads for Unavailable Specials, N.Y. Times (May 13, 1971) at 1,
https://www.nytimes.com/1971/05/13/archives/f-t-c-bars-grocery-ads-for-unavailable-specials-ftc-bars-grocery.
html; 16 CFR 424.1 and 424.2. The rule was amended after its enactment in 1971 to add an exception and defenses
but otherwise remains intact as promulgated. Amendment to Trade Regulation Rule Concerning Retail Food Store
Advertising and Marketing Practices, 54 FR 35456-08 (Aug. 28, 1989); see also Retail Food Store Advertising and
Marketing Practices Rule, 79 FR 70053-01 (Nov. 25, 2014).
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section 6(g) to make rules regulating both unfair methods of competition and unfair or deceptive
acts or practices.'® After construing “the words of the statute creating the Commission and
delineating its powers,” the court held “that under the terms of its governing statute ... and under
Section 6(g) ... the Federal Trade Commission is authorized to promulgate rules defining the
meaning of the statutory standards of the illegality the Commission is empowered to prevent.” 64
That interpretation was also “reinforced by the construction courts have given similar provisions
in the authorizing statutes of other administrative agencies.”!®> The Seventh Circuit later agreed
with the D.C. Circuit’s decision and “incorporate[d] [it] by reference” when rejecting a challenge
to the Mail Order Rule. !¢

Following such rulemakings and the D.C. Circuit’s confirmation of the Commission’s
rulemaking power in Petroleum Refiners, Congress in 1975 enacted a new section 18 of the FTC
Act. This new section introduced special procedures, beyond those required under the
Administrative Procedure Act, for promulgating rules for unfair or deceptive acts or practices,
and it eliminated the Commission’s authority to issue such rules under section 6(g).'®’ But
Congress pointedly chose not to restrict the Commission’s authority to promulgate rules
regulating unfair methods of competition under section 6(g). That choice was deliberate. While

considering this legislation, Congress knew that the Commission had promulgated rules

regulating unfair methods of competition and that the D.C. Circuit in Petroleum Refiners had

163 Nat’l Petroleum Refiners Ass’nv. FTC, 482 F.2d 672 (D.C. Cir. 1973).

164 Nat’l Petroleum Refiners, 482 F.2d at 674, 698; see also Am. Fin. Servs. Ass'nv. FTC, 767 F.2d 957, 967 (D.C.
Cir. 1985) (concluding, after extensive review of the legislative history related to the FTC’s rulemaking authority
originating in 1914 and extending through amendments to the FTC Act in 1980, that “Congress has not at any time
withdrawn the broad discretionary authority originally granted the Commission in 1914 to define unfair practices on
a flexible, incremental basis.”).

165 Nat’l Petroleum Refiners, 482 F.2d at 678.

166 United States v. JS & A Grp., Inc., 716 F.2d 451, 454 (7th Cir. 1983).

167 Magnuson-Moss Act, 88 Stat. 2183; see 15 U.S.C. 57a.
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confirmed the Commission’s authority to do so.!® And Congress expressly considered—but
rejected—an amendment to the FTC Act under which “[t]he FTC would have been prohibited
from prescribing rules with respect to unfair competitive practices.” !¢’

Instead, the enacted section 18 confirmed the Commission’s authority to make rules
under section 6(g). The law expressly preserved “any authority of the Commission to prescribe
rules (including interpretive rules), and general statements of policy, with respect to unfair
methods of competition in or affecting commerce.”!’’ Congress also made clear that Section 18
“shall not affect the validity of any rule which was promulgated under section 6(g).”!”! And it
provided that “[a]ny proposed rule under section 6(g)”” with certain components that were
“substantially completed before” section 18’s enactment “may be promulgated in the same
manner and with the same validity as such rule could have been promulgated had this section not
been enacted.”!’> Among the substantially completed rules at the time was the Mail Order Rule,
which proposed to define—and upon promulgation did define—certain conduct as both an unfair
method of competition and an unfair or deceptive act or practice.!”® The 1975 legislation thus
expressly permitted the Commission to promulgate a rule under section 6(g) that defined an
unfair method of competition and evinces Congress’s intent to leave in place the Commission’s
authority to promulgate such rules under section 6(g). As the Seventh Circuit later put it,
“Congress . . . considered the controversy surrounding the Commission’s substantive rulemaking

power under Section 6(g) to have been settled by the Octane Rating case.”'’*

168 S, Rep. No. 93-151, at 32 (1973).

169 H R. Conf. Rep. No. 93-1606, at 30 (1974).

170 15 U.S.C. 57a(a)(2).

17l Magnuson-Moss Act, 88 Stat. 2183.

172 Magnuson-Moss Act, 88 Stat. 2183.

173 See Undelivered Mail Order Merchandise and Services, 36 FR 19092 (Sept. 28, 1971) (initial NPRM); 39 FR
9201 (Mar. 8, 1974) (amended NPRM); 40 FR 49492 (Oct. 22, 1975) (final regulatory text).

174 United States v. JS & A Grp., 716 F.2d 451, 454 (7th Cir. 1983).
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Congress again confirmed the Commission’s authority to promulgate rules regulating
unfair methods of competition under section 6(g) when it enacted section 22 of the FTC Act as
part of the Federal Trade Commission Improvements Act of 1980.!7 Section 22 imposes certain
procedural requirements the Commission must follow when it promulgates any “rule.” Section
22(a) defines “rule” as “any rule promulgated by the Commission under section 6 or section 18”
while excluding from that definition “interpretive rules, rules involving Commission
management or personnel, general statements of policy, or rules relating to Commission
organization, procedure, or practice.”!’® Thus, by its terms, section 22(a) demonstrates the 1980
Congress’s understanding that the Commission maintained authority to promulgate rules under
section 6 that are not merely “interpretive rules, rules involving Commission management or
personnel, general statements of policy, or rules relating to Commission organization, procedure,
or practice.”!”” Section 22 envisions rules that will have the force of law as legislative rules and
defines “rule” based on whether it may “have an annual effect on the national economy of
$100,000,000 or more,” “cause a substantial change in the cost or price of goods or services,” or
“have a significant impact upon” persons and consumers.'”® Section 22(b) of the Act similarly
contemplates authority to make legislative rules by imposing regulatory analysis obligations on
any rules that the Commission promulgates under section 6.!” The specific obligations in section
22(b), such as the requirement for the Commission to conduct a cost-benefit analysis, assume
that section 6(g) authorizes substantive and economically significant rules.

Both the 1975 and 1980 amendments to the FTC Act thus indicate that Congress

175 Pub. L. 96-252, 94 Stat. 374 (1980).
176 Id.; see 15 U.S.C. 57b-3(a)(1).

177 15 U.S.C. 57b-3(a)(1).

178 Id.

179 15 U.S.C. 57b-3(b).
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understood the Commission possessed rulemaking power under section 6(g) and chose to leave
that authority in place.!®® As the Supreme Court has observed, “[t]he long time failure of
Congress to alter” a statutory provision, like section 6(g) here, “after it had been judicially
construed, and the enactment by Congress of legislation which implicitly recognizes the judicial
construction as effective, is persuasive of legislative recognition that the judicial construction is
the correct one.”'®! That is especially true when, as here, “the matter has been fully brought to
the attention of the public and the Congress, the latter has not seen fit to change the statute.”'%?
Were there any doubt that the 1914 Congress granted the Commission the authority to make
rules under section 6(g) to prevent unfair methods of competition, the Congresses of 1975 and
1980 eliminated such doubt by ratifying the D.C. Circuit’s decision holding that the Commission
has such authority.
C. Comments and Responses Regarding the Commission’s Legal Authority

The Commission received many comments supporting, discussing, or questioning its
authority to promulgate the final rule. Numerous commenters supported that the Commission has
such authority, including, among others, legal scholars and businesses.'®* In addition, hundreds
of small businesses—hailing from 45 States and the District of Columbia—joined a comment by
the Small Business Majority supporting the final rule.'8*

Commenters questioning the Commission’s authority typically advanced one of three

arguments. First, some commenters claimed that the FTC Act does not grant the Commission

authority to promulgate the rule. Second, some commenters contended that the validity of non-

180 Congress has also amended section 6 since the D.C. Circuit decided Petroleum Refiners, but it left section 6(g)
untouched. See Pub. L. 109-455, 120 Stat. 3372 (2006).

181 Apex Hosiery Co. v. Leader, 310 U.S. 469, 488 (1940).

182 Id. at 489.

183 See, e.g., Comment of Lev Menand et al., FTC-2023-0007-20871; Comment of Peter Shane et al., FTC-2023-
0007-21024; Comment of Yelp, FTC-2023-0007-20974; Comment of Veeva Systems, FTC-2023-0007-18078.
184 Comment of Sm. Bus. Majority, FTC-2023-0007-21022.
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competes is a major question that Congress has not given the Commission the authority to
address. And third, some commenters argued that Congress had impermissibly delegated to the
Commission authority to promulgate nationwide rules governing methods of competition. A
smaller number of comments asserted other, miscellaneous reasons the Commission allegedly
lacked authority to promulgate the rule. The Commission has considered these comments and
disagrees for the reasons explained below.

1. The Commission’s Authority Under the FTC Act

The Commission received numerous comments claiming that it lacks authority under the
FTC Act to promulgate rules prohibiting unfair methods of competition. The Commission
disagrees. Congress expressly granted the Commission authority to promulgate such rules in the
original FTC Act of 1914, Congress enacted legislation in 1975 expressly preserving that
authority,'®® and it imposed requirements in 1980 that presumed that authority.

The Commission is not persuaded by commenters’ arguments in opposition to its
authority. For instance, some commenters argued that Congress’s choice to exclude certain
industries from the Commission’s jurisdiction indicates that Congress did not intend to give the
Commission power to pass rules that affect commerce across the national economy.'®® But
Congress expressly “empowered and directed” the Commission to prevent unfair methods of
competition throughout the economy,'®” in any activities “in or affecting commerce,” subject
only to limited exceptions. The final rule will apply only to the extent that the Commission has

jurisdiction under the FTC Act. The Act does not limit the Commission’s authority to pursue, for

135 Some commenters argued that the 1975 Magnuson-Moss Act, which created additional procedures the
Commission must use to promulgate rules regulating unfair or deceptive acts or practices, implies that the
Commission entirely lacks authority to promulgate rules regulating unfair methods of competition. The Commission
disagrees with these comments and notes the effect of the 1975 legislation, which preserved the Commission’s
existing rulemaking authority.

186 | g, Comment of Fed’n of Am. Hosps., FTC-2023-0007-21034.

18715 U.S.C. 45(a)(2).
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example, industry-specific rulemaking. Where Congress wished to limit the scope of the
Commission’s authority over particular entities or activities, it did so expressly, demonstrating its
intent to give the Commission broad enforcement authority over activities in or affecting
commerce outside the scope of the enumerated exceptions.'*® That section 22 of the FTC Act
requires the Commission to perform a regulatory analysis for amendments to rules based on,
inter alia, “their annual effect on the national economy” confirms the same.'®’

Other commenters argued that the Commission is relying on vague or ancillary
provisions for its authority and invoked the familiar refrain that Congress “does not . . . hide
elephants in mouseholes.”'”° None of the provisions on which the Commission is relying are
either vague or ancillary. As explained earlier, preventing unfair methods of competition is at the
core of the Commission’s mandate, the plain text of the Act gives the Commission rulemaking
authority to carry out that mandate, and the Commission has exercised this rulemaking authority
before.!”! The D.C. Circuit and Seventh Circuits have upheld that exercise of authority, and
Congress preserved this authority in subsequent amendments to the Act following the D.C.
Circuit’s decision.!*?

Additional commenters cited select legislative history from the 1914 FTC Act to suggest

193 “[

the Commission lacks authority to promulgate rules regulating competition. TJhere is no

reason to resort to legislative history” when, as here, the text of the statute speaks plainly. '**

188 15 U.S.C. 45(a)(2),(3).

18915 U.S.C. 57b-3 (outlining requirements of the Commission’s rulemaking process for new rules and
amendments); see also Part IL.E (discussing the Commission’s jurisdiction).

190 Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 468 (2001); see, e.g., Comment of La. And 12 Other States,
FTC-2023-0007-21094.

191 See Part 11.B (discussing the Commission’s history of using section 6(g) to promulgate rules).

192 Id

193 E.g., Comment of Nat’l Ass’n of Mfts., FTC-2023-0007-20939; Comment of La. And 12 Other States, FTC-
2023-0007-21094.

194 United States v. Gonzales, 520 U.S. 1, 6 (1997).

34



Even if that were not the case, however, the legislative history does not unambiguously compel a
different conclusion. Faced with similar arguments to those raised by commenters here, in
National Petroleum Refiners, the D.C. Circuit conducted an exhaustive review of the 1914 FTC
Act and concluded that “the legislative history of section 5 and Section 6(g) is ambiguous” and
“certainly does not compel the conclusion that the Commission was not meant to exercise the
power to make substantive rules with binding effect[.]”!**> As the D.C. Circuit explained, even
individual statements by some Congresspeople that might suggest otherwise, '*® when properly
contextualized, “can be read to support substantive rule-making of the kind asserted by the”
Commission.'®’

Statements from the enactment of the 1975 Magnuson Moss Act, which added section 18
to the FTC Act, confirms the Commission’s authority to promulgate rules under section 6(g).
That legislative history reveals Congress in 1975 made a considered decision to reject an effort
to overturn the D.C. Circuit’s interpretation of the FTC Act and instead confirmed that section
6(g) authorizes the Commission to promulgate legislative rules concerning unfair methods of

competition.!”® More importantly, these sorts of individual statements cannot trump the plain text

195 Nat’l Petroleum Refiners Ass’n v. FTC, 482 F.2d 672, 686 (D.C. Cir. 1973).

196 Id. at 704; see also, e.g., Comment from La. and 12 Other States, FTC-2023-0007-21094 (identifying statements
and failed bills that, the commenters say, show the Commission was not intended to possess rulemaking authority).
197 Nat’l Petroleum Refiners, 482 F.2d at 709.

198 For example, while the Senate was considering amendments to the FTC Act, Senator Hart read excerpts of Nat’l
Petroleum Refiners into the record. See 120 Cong. Rec. 40712 (Dec. 18, 1974). These short excerpts included the
court acknowledging that it was considering whether the Commission “is empowered to promulgate substantive
rules” that would “give greater specificity and clarity to the broad standard of illegality—‘unfair methods of
competition’ . . .—which the agency is empowered to prevent.” Id. (quoting Nat’l Petroleum Refiners, 482 F.2d at
673). Senator Hart then explained that the “procedural requirements . . . respecting FTC rulemaking” in the bill
under consideration “are limited to unfair or deceptive acts or practices rules.” Id. “These provisions and
limitations,” he explained, “are not intended to affect the Commission’s authority to prescribe and enforce rules
respecting unfair methods of competition.” /d. “Rules respecting unfair methods of competition,” Senator Hart said,
“should continue to be prescribed in accordance with” the APA. Id.; see also Comment of Lev Menand et al., FTC-
2023-0007-20871 at 3-6 (recounting legislative history that preceded the 1975 amendments to the FTC Act).
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of the Act that Congress passed,'®” which gave the Commission the authority “to make rules and
regulations for the purpose of carrying out the provisions” of the FTC Act. Indeed, even if the
legislative history were to be selectively read to cut against the Commission’s authority, the
Commission would still conclude that section 6(g) confers authority to promulgate this final rule
because the plain text of the statute (including both the original 1914 Act and subsequent enacted
amendments to the FTC Act) unambiguously confers that authority.

In short, neither the legislative history of the FTC Act, nor any of the other arguments
that commenters raised about the Commission’s rulemaking authority overcome the plain
meaning of the Act or Congress’s ratification of the Commission’s power to make rules
preventing unfair methods of competition, as discussed in Part I1.B.?%

The Commission acknowledges that individual members of the Commission have, at
times, disclaimed the Commission’s authority to promulgate rules regulating unfair methods of
competition.?’! The statement of an individual Commissioner does not reflect the views of or
bind “[t]he Commission itself,” which has concluded—just as it did when it issued such rules in
the past—that it does possess such authority.?’? In any event, the Commission has reviewed these
statements, along with the many comments it received, and does not believe any of the
arguments raised in support of that position overcome the plain meaning of the FTC Act
provisions.

2. Major Questions Doctrine

Many commenters assert that the Commission lacks the authority to adopt the final rule

199 See Barnhart v. Sigmon Coal Co., 534 U.S. 438, 457 (2002) (“Floor statements from two Senators [who were
sponsors of the bill] cannot amend the clear and unambiguous language of a statute.”).

200 This includes arguments about the legislative intent, structure, or post-enactment history of the 1914 FTC Act.
201 See, e.g., Nat’l Petroleum Refiners, 482 F.2d at 695-96 & n. 32, 38-39; NPRM at 3544 (dissenting statement of
Commissioner Wilson).

202 Nat’l Petroleum Refiners, 482 F.2d at 694; see also 16 CFR 4.14(c) (“Commission action” requires “the
affirmative concurrence of a majority of the participating Commissioners”).
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based on the major questions doctrine. That doctrine, as the Supreme Court recently explained in
West Virginia v. EPA, “teaches that there are extraordinary cases . . . in which the history and the
breadth of the authority that the agency has asserted, and the economic and political significance
of that assertion, provide a reason to hesitate before concluding that Congress meant to confer
such authority.”?% In such cases, “something more than a merely plausible textual basis for the
agency action is necessary. The agency instead must point to clear congressional authorization
for the power it claims.”?** Having considered the factors that the Supreme Court has used to
identify major questions, the Commission concludes that the final rule does not implicate the
major questions doctrine. And even if that doctrine did apply, the Commission concludes that
Congress provided clear authorization for the Commission to promulgate this rule.?%

The agency authority underlying this final rule rests on firm historical footing. There is
nothing novel about the Commission’s assertion of authority to promulgate legislative rules
under section 6(g).2% As explained in Part I1.B, the Commission has used this authority for more
than 60 years to promulgate many rules defining unfair methods of competition and/or unfair or
deceptive acts or practices.?’” The Commission’s use of this power sometimes garnered

significant attention, such as when it made national news by requiring cigarette warnings in the

immediate wake of the Surgeon General’s groundbreaking report on the health effects of

283 W, Va. v. EPA, 597 U.S. 697, 721 (2022) (cleaned up).

204 Id. at 723 (cleaned up).

205 The Commission notes that some commenters either implicitly or explicitly focused on the Commission’s
rulemaking authority, as opposed to the Commission’s authority to define non-competes as an unfair method of
competition, as a major question. The Commission has already addressed the source of its rulemaking authority, see
Part I1.B. But to be clear, the Commission concludes that neither its rulemaking authority under section 6(g) nor its
authority to use that power to define non-competes as an unfair method of competition implicates the major
questions doctrine, and that even assuming either did, Congress has provided express statutory authority for both.
206 W. Va. v. EPA, 597 U.S. at 725.

207 See Part 11.B (discussing the Commission’s history of promulgating rules under section 6(g)).
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smoking.??® And the Commission’s rulemaking authority was long ago “addressed”—and
affirmed—* by a court.”?” Moreover, after that high-profile rulemaking and judicial affirmation,
Congress considered—and twice reaffirmed—the Commission’s authority to issue legislative
rules defining unfair methods of competition under section 6(g).?'° Indeed, even when Congress
decided to displace the FTC’s Cigarette Rule with legislation, it left the Commission’s
rulemaking authority in place.?!' Likewise, when Congress added procedural steps that the
Commission must take when promulgating rules concerning unfair or deceptive acts or practices,
it expressly allowed the Commission to complete certain ongoing rulemakings, including one
that relied on section 6(g) to define an unfair method of competition.?!? This is not a situation
where Congress “conspicuously and repeatedly” declined to grant the agency the claimed
power.?!3

Nor does the substance of the rule represent any departure from the Commission’s past
practices. Since its establishment in 1914, the Commission has had the authority to determine
whether given practices constitute unfair methods of competition. Rather than trying to define all
the many and varied practices that are unfair, Congress empowered the Commission to respond
to changing market conditions and to bring specialized expertise to bear when making unfairness

determinations.?!* As noted in Part I.B, the Commission has previously secured consent orders

208 See Part 11.B (discussing Cigarette Rule and Holder Rule); see also “U.S. to Require Health Warning for
Cigarettes,” N.Y. Times (June 25, 1964) at 1, 15 (tobacco industry indicating plans to immediately challenge the
Commission’s authority to issue the regulation).

29 W. Va. v. EPA, 597 U.S. at 725; see Part 11.B (discussing decisions from the D.C. Circuit and Seventh Circuit
affirming the Commission’s rulemaking power under section 6(g)).

210 See Part 11.B (discussing the history and content of sections 18 and 22 of the FTC Act).

211 See Federal Cigarette Labeling and Advertising Act, Pub. L. 89-92, 79 Stat. 282 (July 27, 1965).

21215 U.S.C. 57a(a)(2); see Part I1.B (discussing the Mail Order Rule).

23 W. Va. v. EPA, 597 U.S. at 724.

214 See, e.g., FTC v. R.F. Keppel & Bro., 291 U.S. 304,311 n.2, 314 (1934).
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premised on the use of non-competes being an unfair method of competition,?!> and there is little
question that the Commission has the authority to determine that non-competes are unfair
methods of competition through adjudication.?'® Indeed, one commenter who asserted the rule
would violate the major questions doctrine expressly agreed that the Commission could
determine that a specific non-compete is an unfair method of competition through case-by-case
adjudication.?!” The Commission is making the same kind of determination here through
rulemaking rather than adjudication.?'® And because the rulemaking process allows all interested
parties a chance to weigh in, this process “may actually be fairer to parties than total reliance on
case-by-case adjudication.”!” This is thus not a situation where the agency’s action would
fundamentally change the nature of the regulatory scheme. Determining whether a practice is an
“unfair method of competition” under section 5 has been a core task of the Commission for more
than a century—and, indeed, goes to the heart of its mandate.

Additionally, non-competes have already been the subject of FTC scrutiny and
enforcement actions, so subjecting them to rulemaking is a more incremental—and thus less
significant—step than it would be for an agency to wade into an area not currently subject to its
enforcement authority. And the present rulemaking is consistent with both Congress’s intent for

the Commission and the Commission’s prior practice. Congress “empowered and directed” the

215 In those orders, the party agreed, inter alia, to cease and desist from enforcing or attempting to enforce existing
non-competes and from entering into or attempting to enter into new ones, and also agreed to provide notice to
affected employees that they are no longer subject to a non-compete. See Part I.B n.42-44 (citing recent Commission
investigations and consent orders involving non-competes).

216 To the extent that any commenters argued that the Commission lacked authority over the entire subject matter of
non-compete agreements, the Commission did not see any compelling explanation that an agreement not to compete
falls outside the meaning of a “method of competition.”

217 Comment of Int’l Ctr. For L. & Econs., FTC-2023-0007-20753, at 75-76.

218 Nat’l Petroleum Refiners Ass'nv. FTC, 482 F.2d 672 at 685 (D.C. Cir. 1973) (recognizing that the Commission
may “choose[]to elaborate” section 5°s “comprehensive statutory standards through rule-making or through case-by-
case adjudication”).

219 Id. at 681; see generally Part IX.C.2 (discussing the value of rulemaking).
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Commission “to prevent persons, partnerships, or corporations” within the Commission’s
jurisdiction “from using unfair methods of competition in or affecting commerce.”??° Following
that directive, the Commission has previously used its section 6(g) authority to promulgate rules
that reach industries across the economy. For example, the Mail Order Rule placed restrictions
on any sale conducted by mail,?*! and the Negative Options Rule requires certain disclosures for
some negative option plans. These rules—promulgated nearly 50 or more years ago—applied
across the industries within the FTC’s jurisdiction, yet no court has held that they exceeded the
Commission’s authority.??? Indeed, the Seventh Circuit upheld the Mail Order Rule as a valid
exercise of that authority.??

Congress itself recognized that the Commission’s authority will sometimes affect firms
across the economy. Indeed, addressing unfair methods of competition and unfair and deceptive
practices across industries (other than the industries, activities, or entities Congress expressly
exempted) is the core of the Commission’s mandate—and the Commission has long pursued that

mandate through both rulemaking®** and adjudication.??> Congress imposed certain requirements

in section 22 on any amendment to a Commission rule promulgated under section 6 (or section

20 15 U.S.C. 45(a)(2).

221 Mail Order Merchandise, 40 FR 49492 (Oct. 22, 1975); see 16 CFR part 435.

222 See Part 11.B (listing rules promulgated by the FTC exercising authority under sections 5 and 6(g)).

223 United States v. JS & A Grp., 716 F.2d 451, 454 (7th Cir. 1983).

224 See Part 11.B.

225 The Commission’s adjudicatory power, like its rulemaking power, stretches across the national economy. For
instance, the Commission has found companies in a variety of industries participated in price-fixing conspiracies
that violated section 5 and ordered them to cease and desist from such practices following an adjudication. See, e.g.,
Eugene Dietzgen Co. v. FTC, 142 F.2d 321 (7th Cir. 1944) (scientific instruments); U.S. Maltsters Ass’n v. FTC,
152 F.2d 161 (7th Cir. 1945) (malt manufacturers); Keasbey & Mattison Co. v. FTC, 159 F.2d 940 (6th Cir. 1947)
(asbestos insulation); Allied Paper Mills v. FTC, 168 F.2d 600 (7th Cir. 1948) (book paper manufacturers); Bond
Crown & Cork. Co. v. FTC, 176 F.2d 974 (4th Cir. 1949) (bottle cap manufacturers). Price-fixing is just one
example. The Commission’s adjudicatory power also supported a cease-and-desist order concerning a food
manufacturer’s resale practices more than 100 years ago. FTC v. Beech-Nut Packing, 257 U.S. 441 (1922). And it
supported a cease-and-desist order within the past few years enjoining a pharmaceutical company from entering into
reverse payment settlement schemes. Impax Labs., Inc. v. FTC, 994 F.3d 484 (5th Cir. 2021). In the century
between, the Commission has found section 5 violations based on false advertising, monopoly maintenance,
exclusive dealing, and more in diverse sectors throughout the country.
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18) that would have certain substantial effects on the national economy, the price of goods or
services, or regulated entities and consumers.??® Congress thus anticipated—and intended—that
the Commission’s rulemaking power carried the potential to affect the economy in considerable
ways, and Congress already considered and specified the necessary steps and checks to ensure
the Commission’s exercise of that power is appropriate. For all these reasons, the final rule does
not involve a “major question” as the Supreme Court has used that term.

Even if the final rule does present a major question, the final rule passes muster because
the FTC Act provides clear authorization for the Commission’s action. In cases involving major
questions, courts expect Congress to “speak clearly” if it wishes to assign the disputed power.?*’
Congress did so when it “declared unlawful” in the FTC Act “[u]nfair methods of competition”
and empowered the Commission “to make rules and regulations for the purpose of carrying out
the provisions of th[e] Act.”??® Congress “[i]n large measure” left “the task of defining ‘unfair
methods of competition’ . . . to the Commission.”??° That is precisely what the Commission has
done here, for the reasons elaborated in detail in Part IV. Finally, there is no doubt that the
Commission has expertise in the field (competition) that it is regulating here.?*° For these
reasons, even if the final rule involves a major question, Congress has clearly delegated to the

Commission the authority to address that question.

226 15 U.S.C. 57b-3; see also Part 11.B.

2T W. Va. v. EPA, 597 U.S. 697, 716, 723 (2002).

228 FTC Act of 1914, 38 Stat. at 721-22; see 15 U.S.C. 45(a), 46(g); see also Part II.A (discussing the Commission’s
rulemaking authority).

229 FTC v. Texaco, Inc., 393 U.S. 223, 225 (1968).

B0Cf W. Va. v. EPA, 597 U.S. at 729 (noting the Court’s view that the EPA had traditionally lacked the expertise
needed to develop the rule at issue); Ala. Ass’n of Realtors v. HHS, 594 U.S. 758, at 764-65 (2021) (questioning the
link between the Center for Disease Control and an eviction moratorium); see also Part I1.A (discussing Congress’s
creation of the Commission as an expert body); Parts IV.B and IV.C (discussing the rationale for the rule and
explaining the negative effects non-competes have on competition). The Commission also notes that through, inter
alia, the roundtables and enforcement actions described in Part I.B, and through this rulemaking process, it has
acquired expertise on non-competes specifically. The Commission further notes that non-competes are, inherently, a
method of competition.
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3. Non-Delegation Doctrine

Some commenters also objected that Congress violated the non-delegation doctrine by
empowering the Commission to promulgate rules regulating unfair methods of competition. The
Commission disagrees. The non-delegation doctrine provides that “Congress generally cannot
delegate its legislative power to another Branch.”?*! But the Constitution does not “prevent
Congress from obtaining the assistance of its coordinate Branches.”?*? “So long as Congress
shall lay down by legislative act an intelligible principle to which the person or body authorized
to [exercise the delegated authority] is directed to conform, such legislative action is not a
forbidden delegation of legislative power.”?*3 Applying this rule, the Supreme Court has “over
and over upheld even very broad delegations” including those directing agencies “to regulate in
‘the public interest,’...to set ‘fair and equitable’ prices and ‘just and reasonable’ rates,” and “to
issue whatever air quality standards are ‘requisite to protect the public health.””?** “The Supreme
Court has” also “explained that the general policy and boundaries of a delegation ‘need not be
tested in isolation’” and “[i]nstead, the statutory language may derive content from the ‘purpose
of the Act, its factual background and the statutory context in which they appear.’”?3*
Here, Congress “declared unlawful” any “unfair methods of competition in or affecting

commerce” and “empowered and directed” the Commission “to prevent” entities within its

jurisdiction “from using unfair methods of competition.”?*® Congress also instructed the

Bl Mistretta v. United States, 488 U.S. 361, 372 (1989).

221

233 Id. (alteration in original).

234 Gundy v. United States, 139 S. Ct. 2116, 2121 (2019) (citing Nat’l Broadcasting Co. v. United States, 319 U.S.
190, 216 (1943); N.Y. Cent. Secs. Corp. v. United States, 287 U.S. 12, 24 (1932); Yakus v. United States, 321 U.S.
414, 422 (1944); Fed. Power Comm 'n v. Hope Natural Gas Co., 320 U.S. 591 (1944); and Whitman v. Am. Trucking
Ass’ns, 531 U.S. 457, 472 (2001)).

25 TOMAC, Taxpayers of Mich. Against Casinos v. Norton, 433 F.3d 852, 866 (D.C. Cir. 2006) (quoting Am. Power
& Light Co. v. SEC, 329 U.S. 90, 104 (1946)).

26 15 U.S.C. 45(a)(1)-(2).
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Commission to “make rules and regulations for the purpose of carrying out the provisions” of the
FTC Act.?*’ Congress’s stated purpose and policy in section 5 provides the Commission with an
intelligible principle to guide its section 6(g) rulemaking authority.?*®

Were there any doubt, the Supreme Court has laid it to rest in 4.L.A. Schechter Poultry
Corp. v. United States.**® Schechter Poultry marked one of two occasions “in this country’s
history” that the Supreme Court “found a delegation excessive,” and “in each case . . . Congress
had failed to articulate any policy or standard to confine discretion.”?*’ The Court offered the
FTC Act, however, as a counterexample of proper Congressional delegation. The Court
recognized that the phrase “unfair methods of competition” in the FTC Act was “an expression
new in the law” without “precise definition,” but that Congress had empowered the Commission
to “determine[] in particular instances, upon evidence, in the light of particular competitive
conditions and of what is found to be a specific and substantial public interest” whether a method
of competition is unfair.?*! The FTC Act stood in contrast, the Court explained, to the National
Industrial Recovery Act (“NIRA”), which the Court held included an unconstitutional
delegation.?*?

The Commission recognizes that Schechter Poultry approved of the FTC Act’s

adjudicatory process for determining unfair methods of competition without commenting on the

Act’s rulemaking provision. But the “unfair method of competition” authority the Court

B715U.S.C. 46(g).

238 As the D.C. Circuit noted in Nat’l Petroleum Refiners Ass’n v. FTC, “the Supreme Court has ruled that the
powers specified in Section 6 do not stand isolated from the Commission’s enforcement and law applying role laid
out in Section 5.” 482 F.2d 672, 677 (D.C. Cir. 1973) (citing United States v. Morton Salt Co., 338 U.S. 632
(1950)).

239 4.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935).

240 Gundy, 588 U.S. at 2129 (internal quotation omitted); cf. also Panama Refin. Co. v. Ryan, 293 U.S. 388 (1935)
(finding impermissible delegation).

241 Schechter Poultry, 295 U.S. at 532-33.

292 Id. at 529-42.
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approvingly cited in Schechter Poultry is the same intelligible principle the Commission is
applying in this rulemaking. And just as the adjudication process provides for a “formal
complaint, for notice and hearing, for appropriate findings of fact supported by adequate
evidence, and for judicial review,”?* the APA rulemaking process provides for a public notice of
proposed rulemaking, the opportunity to “submi[t] . . . written data, views, or arguments,”

244 If Congress may permissibly

agency consideration of those comments, and judicial review.
delegate the authority to determine through adjudication whether a given practice is an unfair
method of competition, it may also permit the Commission to do the same through
rulemaking.?#®

For these reasons, Commission concludes that its authority to promulgate rules regulating
unfair methods of competition is not an impermissible delegation of legislative authority.

4. Other Challenges to the Commission’s Authority

Finally, a handful of comments raised other, miscellaneous arguments contending that the
Commission lacks authority to promulgate the rule. The Commission has reviewed and
considered these comments and concludes they do not undercut the Commission’s authority to
promulgate the final rule.

The Commission received several comments about the Commerce Clause. That clause

allows Congress “to regulate Commerce with foreign Nations, and among the several States, and

with the Indian tribes.” 2*¢ Consistent with that clause, the FTC Act empowers the Commission

23 Id. at 533.

244 5U.8.C. 553,702.

245 Nat’l Petroleum Refiners Ass'nv. FTC, 482 F.2d 672, 685 (D.C. Cir. 1973); ¢f SEC v. Chenery Corp., 332 U.S.
194, 202-03 (1947) (“Some principles must await their own development, while others must be adjusted to meet
particular, unforeseeable situations. In performing its important functions in these respects, therefore, an
administrative agency must be equipped to act either by general rule or by individual order. To insist upon one form
of action to the exclusion of the other is to exalt form over necessity.”).

246 J.S. Const. art. I, sec. 8, cl. 3.
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to prevent unfair methods of competition “in or affecting commerce,” which the Act also defines
consistently with the Constitution.?*” One commenter wrote to support the rule and emphasized
that non-competes restrict the free flow of interstate commerce. Others argued that the proposed
rule would violate the Commerce Clause by regulating local commerce. The Commission has
considered these comments and concludes that it may promulgate the final rule consistent with
the Commerce Clause. The final rule extends to the full extent of the FTC’s jurisdiction, which
in turn extends no further than the Commerce Clause permits. As the Supreme Court has
explained, the phrase “in or affecting commerce” in section 5 of the FTC Act is “coextensive
with the constitutional power of Congress under the Commerce Clause.”**® In this final rule, the
Commission finds that the use of non-competes by employers substantially affects commerce as
that term is defined in the FTC Act. The final rule is therefore a lawful exercise of Congress’s
delegated power.>*

Relatedly, one commenter objected that the rule would violate the Tenth Amendment,
which provides that “[t]he powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or to the people.”?*° But as
just explained, the Constitution grants Congress the power to regulate interstate commerce, and
pursuant to that power Congress granted the Commission authority to prevent unfair methods of
competition in or affecting commerce. The Commission is not intruding on any power reserved

to the States.

M7 15 U.S.C. 44, 45(a)(1).

248 United States v. Am. Bldg. Maintenance Indus., 422 U.S. 271,277, 1.6 (1975).

249 See Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 549 (2012) (“Congress’s power” under the Commerce
Clause “is not limited to regulation of an activity that by itself substantially affects interstate commerce, but also
extends to activities that do so only when aggregated with similar activities of others.”); see also Part 1.B.2
(discussing prevalence of non-competes) and Part IX.C.2 (addressing the need for a nationwide regulation
prohibiting non-competes).

20 U.S. Const. amend. X.
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Some commenters objected that the rule infringes on the right to contract. One of these
commenters acknowledged that the Constitution’s Contracts Clause does not apply to the Federal
government.?! Regardless, even assuming that the Constitution protects a right to contract that
can be asserted against a Federal regulation, that right sounds in substantive due process, and the
Commission must offer only a rational basis for the rule.?*> As relevant here, the final rule
advances the Commission’s congressional mandate to prevent unfair methods of competition and
will promote competition and further innovation among its many benefits.?>® There is a rational
relationship between regulating non-competes and these legitimate government purposes.

One commenter argued that the proposed rule was unconstitutionally vague. This
commenter’s objection focused on the proposed provision governing de facto non-competes. The
Commission is not adopting that proposed language in the final rule. Instead, the Commission
has clarified the scope of its definition of non-compete clause. Whether a specific clause falls
within the scope of the final rule will necessarily depend on the precise language of the
agreement at issue, but the text of the final rule provides regulated parties with sufficient notice
of what the law demands to satisfy any due process vagueness concerns.

D. Compliance with the Administrative Procedure Act (“APA”)
Some commenters also contended that the Commission has not complied with the

Administrative Procedure Act (“APA”).?>* At a high level, the APA requires prior public notice,

21 See U.S. Const. art. I, sec. 10, cl. 1.

252 See, e.g., L & H Sanitation, Inc. v. Lake City Sanitation, Inc., 769 F.2d 517, 522 (8th Cir. 1985).

253 See Parts IV.B and IV.C, Part X.F.6.

254 This includes, for example, a commenter who argued that that the NPRM was not the product of reasoned
decision-making, asserting that the Commission had failed to consider key aspects of the rule or misconstrued
evidence; commenters who argued that the rule was arbitrary and capricious for failing to consider less restrictive
alternatives; commenters who argued that the NPRM failed to consider State policy or that the Commission would
be acting arbitrarily by not passing a uniform rule; and commenters who argued that the Commission had failed to
consider reliance interests. The Commission has addressed the concerns underlying these comments in other parts of
this statement of basis and purpose.
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an opportunity to comment, and consideration of those comments before an agency can
promulgate a legislative rule.>>> The Commission has engaged in that process, which has led to
this final rule and the accompanying explanation. Some comments failed to recognize that the
NPRM was a preliminary step that did not fossilize the Commission’s consideration of
arguments or weighing of evidence. Moreover, the APA “limits causes of action under the APA
to final agency action.”?® It is this final rule, not the NPRM, that constitutes final agency action.
Before adopting this final rule, the Commission reviewed and considered all comments received.
In many instances, the Commission has made changes relative to the proposed rule to address
concerns that commenters raised. In all cases, however, the Commission has complied with the
APA.
E. The Commission’s Jurisdiction Under the FTC Act

The Commission’s jurisdiction derives from the FTC Act. Employers that are outside the
Commission’s jurisdiction under the FTC Act are not subject to the final rule. The Commission
clarifies in the definition of person in § 910.1, that the rule applies only to those within the
Commission’s jurisdiction. Some commenters sought a more detailed accounting of the
Commission’s jurisdiction under the FTC Act. The Commission addresses those comments in
this section. Comments seeking an exclusion for entities within the Commission’s jurisdiction
are addressed in Parts V.D.3 and V.D 4.

1. Generally

Certain entities that would otherwise be subject to the final rule may fall outside the

FTC’s jurisdiction under the FTC Act. The FTC Act exempts certain entities or activities from

2555 U.S.C. 553; see also Elec. Priv. Info. Ctr. v. DHS, 653 F.3d 1, 5 (D.C. Cir. 2011) (APA “generally require[s] an
agency to publish notice of a proposed rule in the Federal Register and to solicit and consider public comments upon
its proposal.”).

236 Trudeau v. FTC, 456 F.3d 178, 188-89 (D.C. Cir. 2006) (internal quotation marks omitted); see 5 U.S.C. 704.
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the Commission’s enforcement jurisdiction, which otherwise applies to “persons, partnerships, or
corporations.”?*’ For example, the Act exempts “banks” and “persons, partnerships, or
corporations insofar as they are subject to the Packers and Stockyards Act.”?*® And the Act
excludes from its definition of “corporation” any entity that is not “organized to carry on
business for its own profit or that of its members.”?>® The NPRM explained that, where an
employer is exempt from coverage under the FTC Act, the employer would not be subject to the
rule.?® The NPRM also explained that State and local government entities—as well as some
private entities—may not be subject to the rule when engaging in activity protected by the State
action doctrine.?’! Some commenters stated that the Commission should restate, clarify,
interpret, or limit the reach of its authority under the FTC Act in the rule.

In response, the Commission explains that the final rule extends to covered persons that
are within the Commission’s jurisdiction. The Commission does not believe restating or further
specifying each jurisdictional limit in the final rule’s text is necessary; the FTC Act defines the
limits of the Commission’s jurisdiction and those limits govern this rule. Moreover, the
Commission cannot here provide guidance that applies to every fact and circumstance. Whether
an entity falls under the Commission’s jurisdiction can be a fact-specific determination. An
attempt by the Commission to capture all potential interpretations of the laws governing
exclusions from the FTC Act may create confusion rather than clarity. In response to
commenters who asked the Commission to affirm that the final rule does not bind agencies that

regulate firms outside the Commission’s jurisdiction under the FTC Act, the Commission affirms

25715 U.S.C. 45(a)(2); see also FTC v. AT&T Mobility LLC, 883 F.3d 848, 853-56 (9th Cir. 2018) (en banc).
25815 U.S.C. 45(a)(2).

2% 15 U.S.C. 44.

260 NPRM at 3510.

261 Id. (citing Parker v. Brown, 317 U.S. 341, 350-51 (1943)).
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that the Commission applies the final rule only to entities that are covered by the FTC Act.?%?

A State government agency commenter suggested that the Commission explicitly exempt
State and local governments from the rule. The commenter pointed to conflicts-of-interest
policies used by some State agencies to preclude former employees from working on related
projects or jobs in the private sector, which the commenter stated do not implicate the policy
concerns the FTC seeks to address in the rule. The commenter also noted the complexity of when
the Commission’s jurisdiction might extend to State and local governments. The Commission
clarifies in the definition of “person” in § 910.1 that the final rule applies only to a legal entity
within the Commission’s jurisdiction. The Commission also explains in Part III.E that the
definition of “person” is coextensive with the Commission’s authority to issue civil investigative
demands. Nothing in this rule changes the extent of the Commission’s jurisdiction over State and
local governments. The Commission declines to specify all circumstances under which a
governmental entity or quasi-governmental entity would or would not be subject to the
Commission’s jurisdiction and, thus, this final rule. In any event, with respect to the government
ethics policies referenced by the commenter, to the extent the commenter is referring to
traditional “cooling off” policies that preclude former government employees from working on
discrete, specific projects that fell within the scope of their former official governmental position
to address ethical concerns, such policies would not meet the definition of “non-compete clause”
in § 910.1 because they do not prohibit, penalize or function to prevent a worker from switching

jobs or starting a new business.

262 For example, a few community bank commenters expressed concern that because the Federal Deposit Insurance
Corporation (“FDIC”) can enforce the FTC Act against banks, the rule could be applied by the FDIC to banks. The
FTC Act is the Commission’s organic statute, and interpretive authority of the FTC Act rests with the Commission.
Whether other agencies enforce section 5 or apply the rule to entities under their own jurisdiction is a question for
those agencies. At the same time, as discussed in this Part II.E.1, the Commission applies and enforces the rule only
to the extent of its jurisdiction.
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2. Jurisdiction Over Entities Claiming Nonprofit Status Under the FTC Act or the

Internal Revenue Code

Commenters from the healthcare industry argued that the Commission should restate,
clarify, interpret, or limit the reach of its authority under the FTC Act specifically for the
healthcare industry. They pointed to the prevalence of healthcare organizations registered under
section 501(c) of the Internal Revenue Code claiming tax-exempt status as nonprofits.
Commenters contended that these organizations are categorically outside the Commission’s
authority under the FTC Act. In fact, under existing law, these organizations are not categorically
beyond the Commission’s jurisdiction. To dispel this misunderstanding, the Commission
summarizes the existing law pertaining to its jurisdiction over non-profits.

a. Comments Received

Business and trade industry commenters from the healthcare industry, including, for
example, hospitals, physician practices, and surgery centers, focused on whether the Commission
has jurisdiction over nonprofit organizations registered under section 501(c)(3) of the Internal
Revenue Code in light of the FTC Act’s definition of “corporation.” Section 501(¢c)(3) exempts
from taxation certain religious, charitable, scientific, educational, and other corporations, “no
part of the net earnings of which inure[] to the benefit of any private shareholder or
individual.”*%* An entity is a “corporation” under the FTC Act only if it is “organized to carry on
business for its own profit or that of its members.”?%* Several industry commenters argued that
the Commission does not have jurisdiction over entities that claim tax-exempt status as

nonprofits because they are, by definition, not “organized to carry on business for [their] own

26326 U.S.C. 501(c)(3). Other, less frequently invoked paragraphs of section 501(c) also identify corporations and

organizations that qualify for tax-exempt status. The distinctions between these entities and those claiming tax-
exempt status under 501(c)(3) are analyzed under the same standard.
26415 U.S.C. 44.
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profit or that of [their] members.” The Commission presumes that commenters self-identifying

29 ¢¢

as or referring to “nonprofits,” “not-for-profits,” or other similar terms without further
explanation are referencing entities claiming tax-exempt status under section 501(c)(3) or other
provisions of the Internal Revenue Code. Some commenters contended that, to avoid confusion,
the rule should state that it does not apply to entities claiming tax-exempt status as non-profits.
At least one commenter stated that the Commission should clarify whether and how the rule
would apply to healthcare entities claiming tax-exempt status as nonprofits and then reopen the
comment period. One commenter sought clarification on how ownership interest in a for-profit
entity or joint venture with a for-profit partner by an entity that claims tax-exempt status as a
nonprofit would affect the rule’s applicability.
b. The Final Rule

The final rule applies to the full scope of the Commission’s jurisdiction. Many of the
comments about nonprofits erroneously assume that the FTC’s jurisdiction does not capture any
entity claiming tax-exempt status as a nonprofit. Given these comments, the Commission
summarizes Commission precedent and judicial decisions construing the scope of the
Commission’s jurisdiction as it relates to entities that claim tax-exempt status as nonprofits and
to other entities that may or may not be organized to carry on business for their own profit or the
profit of their members.

Congress empowered the Commission to “prevent persons, partnerships, or corporations”
from engaging in unfair methods of competition.?%> To fall within the definition of “corporation”

under the FTC Act, an entity must be “organized to carry on business for its own profit or that of

its members.”?%® These FTC Act provisions, taken together, have been interpreted in

26515 U.S.C. 45(a)(2). The Commission focuses on coverage as “corporations” in this section.
2615 U.S.C. 44.
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267 and judicial decisions®®® to mean that the Commission lacks

Commission preceden
jurisdiction to prevent section 5 violations by a corporation not organized to carry on business
for its own profit or that of its members.

The Commission stresses, however, that both judicial decisions and Commission
precedent recognize that not all entities claiming tax-exempt status as nonprofits fall outside the
Commission’s jurisdiction. As the Eighth Circuit has explained, “Congress took pains in drafting
§ 4 [15 U.S.C. 44] to authorize the Commission to regulate so-called nonprofit corporations,
associations and all other entities if they are in fact profit-making enterprises.”?® The
Commission applies a two-part test to determine whether a corporation is organized for profit
and thus within the Commission’s jurisdiction. As the Commission has explained, “[t]he not-for
profit jurisdictional exemption under Section 4 requires both that there be an adequate nexus
between an organization’s activities and its alleged public purposes and that its net proceeds be
properly devoted to recognized public, rather than private, interests.”?’" Alternatively stated, the
Commission looks to both “the source of the income, i.e., to whether the corporation is organized
for and actually engaged in business for only charitable purposes, and to the destination of the
income, i.e., to whether either the corporation or its members derive a profit.”?’! This test reflects
the Eighth Circuit’s analysis in Community Blood Bank of Kansas City Area, Inc. v. FTC and

“the analogous body of federal law which governs treatment of not-for-profit organizations under

the Internal Revenue Code.”?”? Under this test, a corporation’s “tax-exempt status is certainly

267 In the Matter of Coll. Football Ass’n, 117 F.T.C. 971, 992-999 (1990).

268 California Dental Ass’nv. FTC, 526 U.S. 756, 766 (1999); Cmty. Blood Bank of Kansas City Area, Inc. v. FTC,
405 F.2d 1011, 1016 (8th Cir. 1969); FTC v. Univ. Health, Inc., 938 F.2d 1206, 1214 (11th Cir. 1991).

269 Blood Bank, 405 F.2d at 1018; see also, e.g., FTC v. Nat’l Comm’n on Egg Nutrition, 517 F.2d 485, 488 (7th Cir.
1975).

270 Coll. Football Ass’n, 117 F.T.C. at 998.

21 Id. at 994 (internal quotation and citation omitted).

22 Id. at 994.
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one factor to be considered,” but that status “does not obviate the relevance of further inquiry
into a [corporation’s] operations and goals.”?”?

Merely claiming tax-exempt status in tax filings is not dispositive. At the same time, if
the Internal Revenue Service (“IRS”) concludes that an entity does not qualify for tax-exempt
status, such a finding would be meaningful to the Commission’s analysis of whether the same
entity is a corporation under the FTC Act. Administrative proceedings and judicial decisions
involving the Commission or the IRS?’* have identified numerous private benefits that, if
offered, could render an entity a corporation organized for its own profit or that of its members
under the FTC Act, bringing it within the Commission’s jurisdiction. For instance, the
Commission has exercised jurisdiction in a section 5 enforcement action over a physician-
hospital organization because the organization engaged in business on behalf of for-profit
physician members.?”* That organization, which consisted of over 100 private physicians and one
non-profit hospital, claimed tax-exempt status as a nonprofit.?’® Similarly, the Commission has
exercised jurisdiction over an independent physician association claiming tax-exempt status as a
nonprofit. The association consisted of private, independent physicians and private, small group

practices.?’” That association was organized for the pecuniary benefit of its for-profit members

because it “contract[ed] with payers, on behalf of its [for-profit] physician members, for the

273 In the Matter of the Am. Med. Assoc., 94 F.T.C. 701, 1979 WL 199033, at *221 (FTC Oct. 12, 1979).

274 The Commission offers examples of decisions from the IRS and Tax Court as examples that the Commission
may deem persuasive. Although “[rJulings of the Internal Revenue Services are not binding upon the Commission,’
the Commission has recognized that “a determination by another Federal agency that a respondent is or is not
organized and operated exclusively for eleemosynary purposes should not be disregarded.” Am. Med. Assoc., 1979
WL 199033 at *221.

275 In the Matter of Preferred Health Servs., Inc., FTC No. 41-0099, 2005 WL 593181, at *1 (Mar. 2, 2005).

276 Id. at *1.

277 In the Matter of Boulder Valley Individual Prac. Assoc., 149 F.T.C. 1147, 2010 WL 9434809, at *2 (Apr. 2,
2010).

il
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provision of physician services for a fee.”?’® Under IRS precedent in the context of purportedly
tax-exempt nonprofit hospitals and other related entities that partner with for-profit entities,
where the purportedly nonprofit entity “has ceded effective control” to a for-profit partner,
“conferring impermissible private benefit,” the entity loses tax-exempt status.?’”® The IRS has
also rejected claims of nonprofit tax-exempt status for entities that pay unreasonable
compensation, including percentage-based compensation, to founders, board members, their
families, or other insiders.?°

These examples are illustrative. As has been the case for decades, under Commission
precedent and judicial decisions construing the scope of the Commission’s jurisdiction, any
entity satisfying the two-prong test falls within the Commission’s jurisdiction. Such entities
would thus be bound by the final rule.?*!
F. The Legal Standard for Unfair Methods of Competition Under Section 5

In section 5 of the FTC Act, “unfair methods of competition in or affecting commerce”

are “declared unlawful.”?%? In enacting section 5, Congress intentionally did not mirror either the

common law or the text or judicial interpretations of the Sherman Act, but instead adopted this

278 Boulder Valley, 2010 WL 9434809, at *2. The Commission has similarly exercised jurisdiction where an entity
claiming nonprofit tax-exempt status provides pecuniary benefit to for-profit entities or individuals. See, e.g., In the
Matter of Mem’l Hermann Health Network Providers, 137 E.T.C. 90, 92 (2004); Preferred Health, 2005 WL
593181, at *1-*2; Advoc. Health Partners, F.T.C. No. 31-0021, 2007 WL 643035, at *3-*4 (Feb. 7, 2007); Conn.
Chiropractic Ass’n, F.T.C. No. 71-0074, 2008 WL 625339, at *2 (Mar. 5, 2008); Am. Med. Ass’'n v. FTC, 638 F.2d
443 (2d Cir. 1980), aff’d, 455 U.S. 676 (1982).

2 Redlands Surgical Servs. v. Comm’r, 242 F.3d 904, 904-05 (9th Cir. 2001); see also St. David's Health Care Sys.
v. United States, 349 F.3d 232, 239 (5th Cir. 2003).

280 See Fam. Tr. of Mass., Inc. v. United States, 892 F. Supp. 2d 149, 155-156 (D.D.C. 2012); I.R.S. G.C.M. 39,674
(Oct. 23, 1987); Bubbling Well Church of Universal Love, Inc. v. Commr, No. 5717-79X, 1980 WL 4453 (T.C.
June 9, 1980) (“[E]xcessive payments made purportedly as compensation constitute benefit inurement in
contravention of section 501(c)(3).”).

281 The Commission cannot predict precisely how many entities claiming nonprofit tax-exempt status may be subject
to the final rule. The Commission finds that the benefits of the final rule justify implementing it no matter how many
nonprofit entities claiming tax-exempt status it ultimately reaches—including under the unlikely assumption that it
does not reach any of them.

28215 U.S.C. 45(a)(1).
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new term.?®*> As the Supreme Court has confirmed, this different term reflects a distinct
standard.?®* Under section 5, the Commission assesses two elements: (1) whether the conduct is a
method of competition, as opposed to a condition of the marketplace, and (2) whether it is unfair,
meaning that it goes beyond competition on the merits. The latter inquiry has two components:
(a) whether the conduct has indicia of unfairness and (b) whether the conduct tends to negatively
affect competitive conditions. These two components are weighed according to a sliding scale.

Indicia of unfairness include the extent to which the conduct may be coercive,
exploitative, collusive, abusive, deceptive, predatory, or involve the use of economic power of a
similar nature.?® Indicia of unfairness may also be present if the conduct is otherwise restrictive
or exclusionary, depending on the circumstances, such as the nature of the commercial setting

and the current and potential future effects of the conduct.?%® Notably, section 5 does not limit

283 The Clayton Antitrust Act (38 Stat. 730, ch. 323, P.L. 63-212, Oct. 15, 1914) was signed into law weeks after the
FTC Act of 1914, 38 Stat. 717.

284 See FTC v. Ind. Fed'n of Dentists, 476 U.S. 447, 454 (1986); FTC v. Sperry & Hutchinson, 405 U.S. 233, 243-44
(1972); FTC v. Brown Shoe Co., 384 U.S. 316, 321 (1966); FTC v. Motion Picture Advert. Serv., 344 U.S. 392, 394-
95 (1953); FTC v. R.F. Keppel & Bro., 291 U.S. 304, 309-10 (1934). While some commenters argued the
Commission should apply the rule of reason in this rule, as outlined in Parts IT.A, II.B, I1.C, and IL.F, neither the text
of section 5, the Supreme Court and other courts’ interpretation of section 5, nor the legislative history support the
conclusion that the Commission should apply the rule of reason to determine whether conduct violates section 5 as
an unfair method of competition. The Commission outlines the legal standard for finding certain uses of non-
competes to be unfair methods of competition in the final rule in this Part IL.F.

85 See e.g., Sperry & Hutchinson Co., 405 U.S. at 243 (holding section 5 reaches conduct shown to exploit
consumers, citing R.F. Keppel & Bro., 291 U.S. at 313); Atl. Refin. Co. v. FTC, 381 U.S. 357, 369 (1965) (holding
that the “utilization of economic power in one market to curtail competition in another . . . . bolstered by actual
threats and coercive practices” was an unfair method of competition); FTC v. Texaco, 393 U.S. 223, 228-29 (1968)
(finding that use of “dominant economic power . . . in a manner which tended to foreclose competition” is an unfair
method of competition); E.I. du Pont de Nemours v. FTC (Ethyl), 729 F.2d 128, 137, 140 (2d Cir. 1984) (finding
that unfair methods of competition includes practices that are “collusive, coercive, predatory, restrictive or deceitful”
as well as “exclusionary”™).

286 See, e.g., Motion Picture Advert. Serv. Co., 344 U.S. at 395-96; Luria Bros. & Co. v. FTC, 389 F.2d 847, 860-61
(3d Cir. 1968). As the Supreme Court has made clear, the inquiry into the nature of the commercial setting does not,
however, require market definition or proof of market power. See, e.g., Atl. Refin. Co., 381 U.S. at 371 (finding it
“unnecessary to embark upon a full scale economic analysis of competitive effect””). On November 10, 2022, the
Commission issued a policy statement describing the key principles of general applicability concerning whether
conduct is an unfair method of competition under section 5. FTC, Policy Statement Regarding the Scope of Unfair
Methods of Competition Under Section 5 of the Federal Trade Commission Act (Nov. 10, 2022) (hereinafter “FTC
Policy Statement”). The FTC Policy Statement cites a number of cases explaining that section 5 does not require
market definition or proof of market power. /d. at 10.
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indicia of unfairness to conduct that benefits one or more firms and necessarily disadvantages
others. Instead, restrictive and exclusionary conduct may also be unlawful where it benefits
specific firms while tending to negatively affect competitive conditions.?®’

The second prong, whether conduct tends to negatively affect competitive conditions,
focuses on the nature and tendency of the conduct. It does not turn on whether the conduct
directly caused actual harm in the specific instance at issue and therefore does not require a
detailed economic analysis or current anticompetitive effects.?®® Instead, the inquiry examines
whether the conduct has a tendency to negatively affect competitive conditions, including by
raising prices, reducing output, limiting choice, lowering quality, reducing innovation, impairing
or excluding other market participants, reducing the likelihood of potential or nascent
competition, reducing labor mobility, suppressing worker compensation or degrading working
conditions for workers. These concerns may arise when the conduct is examined in the aggregate
along with the conduct of others engaging in the same or similar conduct.?®® Section 5 does not

require a separate showing of market power or market definition.?*° Nor does section 5 import

87 See, e.g., Brown Shoe Co., 384 U.S. at 320 (“Thus the question . . . is whether the Federal Trade Commission can
declare it to be an unfair practice for Brown, the second largest manufacturer of shoes in the Nation, to pay a
valuable consideration to hundreds of retail shoe purchasers in order to secure a contractual promise from them that
they will deal primarily with Brown and will not purchase conflicting lines of shoes from Brown’s competitors. We
hold that the Commission has power to find, on the record here, such an anticompetitive practice unfair . . . .”)

288 4tl. Refin. Co., 381 U.S. at 371 (It is “unnecessary to embark upon a full scale economic analysis of competitive
effect.”); Texaco, 393 U.S. at 230 (“It is enough that the Commission found that the practice in question unfairly
burdened competition for a not insignificant volume of commerce.”); Union Circulation Co. v. FTC, 241 F.2d 652,
657 (2d Cir. 1957) (“The agreements should be struck down if their reasonable tendency, as distinguished from
actual past effect, is to injure or obstruct competition. Under the Federal Trade Commission Act, industry
agreements and practices have been enjoined without an actual showing of injury to competition . . . .”). See also
Sperry & Hutchinson Co., 405 U.S. at 244 (“[U]nfair competitive practices [are] not limited to those likely to have
anticompetitive consequences after the manner of the antitrust laws.”); Ethyl, 729 F.2d at 138 (finding that evidence
of actual harm is not required); /n re Coca-Cola Co., 117 F.T.C. 795, 915 n.25 (1994) (rejecting argument that
section 5 violation requires showing of “anticompetitive effects”).

289 Motion Picture Advert. Serv. Co., 344 U.S. at 395; Union Circulation Co., 241 F.2d at 658 (“The tendency of the
‘no-switching’ agreements is to discourage labor mobility, and thereby the magazine-selling industry may well
become static in its composition to the obvious advantage of the large, well-established signatory agencies and to the
disadvantage of infant organizations.”).

290 4¢l. Refin. Co., 381 U.S. at 371; Texaco, 393 U.S. at 230; L.G. Balfour Co. v. FTC, 442 F.2d 1, 19-20 (7th Cir.
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the rule-of-reason analysis applied under other antitrust laws, including in some Sherman Act
cases.”’!

The Commission weighs the two elements—indicia of unfairness and tendency to
negatively affect competitive conditions—on a sliding scale. Where the indicia of unfairness are
clear, conduct may be an unfair method of competition with only a limited showing of a
tendency to negatively affect competitive conditions.?*?> For example, conduct that is coercive
and exploitative evinces facial unfairness and weighs heavily as clear indicia of unfairness.>”*
Where indicia of unfairness are less clear, conduct may still violate section 5 where it tends to
negatively affect competitive conditions, but a stronger showing of such tendency is required.

In many cases the Commission (and courts) have held conduct to constitute an unfair
method of competition by pointing to clear indicia of unfairness, including coercive or
exploitative conduct, without conducting a detailed economic analysis of its effects. In Atlantic
Refining Co. v. FTC and FTC v. Texaco, Inc., the Supreme Court held that the Commission
established an unfair method of competition where an oil company used its economic power over
its gas stations to coerce them into buying certain tires, batteries, or accessories only from firms
that paid the oil company a commission.?** The Court determined in Atlantic Refining that “a
full-scale economic analysis of competitive effect” was not required and the Commission needed

only to show that the conduct burdened “a not insubstantial portion of commerce.”?°> The Court

1971) (no proof of foreclosure of a relevant market necessary in an exclusive dealing contract case under section 5
(citing Brown Shoe)).

21 See Part ILA.

22 See, e.g., Ethyl, 729 F.2d at 137-39; FTC Policy Statement, supra note 286, at 9.

23 See e.g., Sperry & Hutchinson Co., 405 U.S. at 243; Ethyl, 729 F.2d at 139, 140 (finding that unfair methods of
competition include practices that are “collusive, coercive, predatory, restrictive, or deceitful” as well as
“exclusionary”); FTC Policy Statement, supra note 286, at 7, 9.

294 Atl. Refin. Co., 381 U.S. at 369-70; Texaco, 393 U.S. at 228-29.

295 Atl. Refin. Co., 381 U.S. at 371. See also Texaco, 393 U.S. at 230 (finding that the practice unfairly burdened
competition for a not insignificant volume of commerce); FTC v. R.F. Keppel & Bro.,291 U.S. 304, 309 (1934) (“A
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reiterated this standard in Texaco holding that, even though the impact was less harmful than the
conduct in Atlantic Refining, “the anticompetitive tendencies of [the challenged] system are
clear, and . . . the Commission was properly fulfilling the task that Congress assigned it in
halting this practice in its incipiency.”**® As the Court observed, “[t]he Commission is not
required to show that a practice it condemns has totally eliminated competition.”?” In FTC v.
R.F. Keppel & Brother, Inc., the Supreme Court held that the Commission established an unfair
method of competition where a manufacturer exploited the inability of children to protect
themselves in the marketplace by marketing inferior goods to them through use of a gambling
scheme.?”® The Court considered the extent of the practice and concluded “[the practice] is
successful in diverting trade from competitors” without engaging in a full-scale economic
analysis.?”

In other cases, the Commission (and courts) have held exclusionary or restrictive conduct
was an unfair method of competition based on evidence of the conduct’s tendency to negatively
affect competitive conditions without focusing on the indicia of unfairness, including whether
the conduct is coercive or exploitative. But an evidentiary showing or detailed economic analysis
that such conduct generated actual anticompetitive effects or would do so in the future still was
not required. For example, in Union Circulation Company v. FTC, the Second Circuit held the
Commission established an unfair method of competition where a group of door-to-door

subscription solicitation agencies agreed not to hire workers who were previously employed by

practice so widespread and so far reaching in its consequences is of public concern if in other respects within the
purview of the statute.”).

2% Texaco, 393 U.S. at 230 (further noting that “[i]t is enough that the Commission found that the practice in
question unfairly burdened competition for a not insignificant volume of commerce.”).

27 Id. at 230. See also Shell Oil Co. v. FTC, 360 F.2d 470, 487 (5th Cir. 1966) (“A man operating a gas station is
bound to be overawed by the great corporation that is his supplier, his banker, and his landlord.”).

2% 291 U.S. 304, 313.

29291 U.S. at 308-09.
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another signatory agency.*”’ The court looked to whether the “reasonably foreseeable effect” of
the agencies’ conduct would be to “impair or diminish competition between existing
[competitors]” or prevent potential new rivals.*! In finding that the conduct was an unfair
method of competition, the court concluded that “[t]he tendency of the . . . agreements is to
discourage labor mobility, and thereby the magazine-selling industry may well become static in
its composition to the obvious advantage of the large, well established signatory agencies and to
the disadvantage of infant organizations.”**? In FTC v. Brown Shoe Co., the Supreme Court held
that an exclusive dealing arrangement under which the Brown Shoe Company offered shoe
retailers “a valuable consideration . . . to secure a contractual promise from them that they will
deal primarily with Brown and will not purchase conflicting lines of shoes from Brown’s
competitors” violated section 5 consistent with the Commission’s authority “to arrest trade
restraints in their incipiency.”*? Of course, evidence of actual adverse effects on competition
meets the requirement to show a tendency to negatively affect competitive conditions. For
example, in FTC v. Motion Picture Advertising Service Co., the Supreme Court held that an
exclusive dealing arrangement violated section 5 where there was “substantial evidence” that the

contracts “unreasonably restrain competition.”*%

300241 F.2d 652, 655 (2d Cir. 1957).

301 1d. at 658. Notably, the court also considered facially coercive conduct by which the door-to-door subscription
agencies coerced magazine publishers into not doing business with one of their competitors because the competitor
hired their former workers. /d. at 655-56. The court upheld the Commission’s order concluding this conduct was an
unfair method of competition under section 5. The court did not conduct any related economic analysis and simply
concluded that the “illegal scheme of coercion . . . is clearly unjustified.” /d.

302 Id. at 658; see also Nichols v. Spencer Intern. Press, Inc., 371 F.2d 332, 334 (7th Cir. 1967) (“Granting that the
antitrust laws were not enacted for the purpose of preserving freedom in the labor market, nor

of regulating employment practices as such, nevertheless it seems clear that agreements among supposed
competitors not to employ each other’s employees not only restrict freedom to enter into employment relationships,
but may also, depending upon the circumstances, impair full and free competition in the supply of a service or
commodity to the public.”)

303 FTC v. Brown Shoe Co., 384 U.S. 316, 320, 322 (1966).

304 FTC v. Motion Picture Advert. Serv. Co., 344 U.S. 392, 395-96 (1953); see also L.G. Balfour Co. v. FTC, 442
F.2d 1, 14 (7th Cir. 1971) (holding that a firm’s exclusive dealing contracts violated section 5 where such contracts
were ‘anti-competitive’”).
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Respondents in unfair method of competition cases sometimes assert purported
justifications as an affirmative defense. Some courts have declined to consider justifications
altogether. However, where defendants raise justifications as an affirmative defense, the
Commission and courts have consistently held that pecuniary benefit to the party responsible for
the conduct in question is not cognizable as a justification.??> Additionally, to the extent

396 non-pretextual,*®’ and any

justifications are asserted, they must be legally cognizable,
restriction used to bring about the benefit must be narrowly tailored to limit any adverse impact
on competitive conditions.*
III. Section 910.1: Definitions
Section 910.1 sets forth definitions of several terms used in the final rule.
A. Definition of “Business Entity”
The Commission adopts the definition of “business entity” as proposed.
1. Proposed Definition

The Commission proposed to define “business entity” as “a partnership, corporation,

association, limited liability company, or other legal entity, or a division or subsidiary

305 4¢#l. Refin. Co. v. FTC, 381 U.S. 357,371 (1965) (considering that defendant’s distribution contracts at issue
“may well provide Atlantic with an economical method of assuring efficient product distribution among its dealers”
and holding that the “Commission was clearly justified in refusing the participants an opportunity to offset these
evils by a showing of economic benefit to themselves™); FTC v. Texaco, 393 U.S. 223, 230 (1968) (following the
same reasoning as Atlantic Refining and finding that the “anticompetitive tendencies of such system [were] clear”),
Balfour, 442 F.2d at 15 (while relevant to consider the advantages of a trade practice on individual companies, this
cannot excuse an otherwise illegal business practice). For provisions of the antitrust laws where courts have not
accepted justifications as part of the legal analysis, the Commission will similarly not accept justifications when
these claims are pursued through section 5.

306 See, e.g., FTC v. Ind. Fed. Dentists, 476 U.S. 447, 463 (1986); Fashion Originators’ Guild of Am. v. FTC, 312
U.S. 457,468 (1941); FTC v. Superior Ct. Trial Lawyers Ass’n, 493 U.S. 411, 423-24 (1990).

307 See, e.g., Ind. Fed’n of Dentists, 476 U.S. at 464. See also United States v. Microsoft Corp., 253 F.3d 35, 62-64,
72,74, 76-77 (D.C. Cir. 2001); Eastman Kodak Co. v. Image Technical Tech. Svcs, 504 U.S. 541, 472, 484-85
(1992); Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585, 608-10 (1985).

308 NCAA v. Alston, 594 U.S. 69, 100-101 (2021); Polygram Holding, Inc. v. FTC, 416 F.3d 29, 38 (D.C. Cir. 2005);
2000 Collaboration Guidelines, sec. 3.36b. See also Union Circulation Co. v. FTC, 241 F.2d 652, 658 (2d Cir. 1957)
(“The agreements here went beyond what was necessary to curtail and eliminate fraudulent practices.”).
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thereof.””**° The term “business entity” was used in two places: (1) in proposed § 910.3, which
contained an exception for certain non-competes entered into in the context of a sale of a
business by a substantial owner of, or substantial member or substantial partner in, the business
entity,>!? and (2) in proposed § 910.1(e), which defined “substantial owner, substantial member,
or substantial partner” as an owner, member, or partner holding at least a 25% ownership interest
in a business entity.

The Commission explained in the NPRM that it proposed including divisions and
subsidiaries in the definition of “business entity” to apply the sale-of-a-business exception where
a person is selling a division or subsidiary of a business entity.?!' The Commission stated that the
primary rationale for the sale-of-business exception—to help protect the value of a business
acquired by a buyer—also applies where a person is selling a division or subsidiary of a business
entity.*!?

2. Comments Received

Two commenters specifically addressed the definition of business entity. One
commenter suggested a new definition using a functional test that the commenter asserted would
prevent employers from structuring their businesses as several smaller legal entities in order to
fall within the sale-of-a-business exception. Another commenter also suggested that the
definition be amended to explicitly include “general partnerships” and trusts.

3. The Final Rule

The Commission adopts the definition of “business entity” as proposed. The Commission

declines to adopt a functional test for the definition of “business entity.” As described in greater

309 NPRM, proposed § 910.1(a).
310 14 at 3508.

31 Id. at 3509.

312 17
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detail in Part V.A, the sale-of-a-business exception in the final rule does not contain a 25%
ownership threshold, so employers will not have an incentive to structure their businesses as
several smaller legal entities in order to fall within the sale-of-a-business exception. The
Commission also believes that replacing the current bright-line definition of “business entity”
with a functional test would make it more difficult for workers and employers to know whether a
given non-compete is enforceable in the context of the sale of a business. The Commission
concludes adding the terms “general partnerships” and “trusts” to the definition is unnecessary,
because the phrase “other legal entity” already includes those entity types.

B. Definition of “Employment”

The Commission proposed to define “employment” as “work for an employer, as the
term employer is defined in § 910.1(c).”*!® That provision defined “employer” as “a person, as
defined in 15 U.S.C. 57b-1(a)(6) [section 20 of the FTC Act], that hires or contracts with a
worker to work for the person.”*!* Section 20 defines “person” as “any natural person,
partnership, corporation, association, or other legal entity, including any person acting under
color or authority of State law.” The Commission intended the proposed definition of
“employer” to clarify that an employment relationship exists, for purposes of the final rule,
regardless of whether an employment relationship exists under another law, such as a Federal or
State labor law.*!> The final rule clarifies the definitions to better reflect that intent.

While commenters generally did not address the proposed definition of “employment,”
many commenters expressed concern that the proposed definition of “employer” would exclude

workers hired by one entity to work for another, such as workers hired through a staffing agency.

313 Id., proposed § 910.1(d).
314 1d., proposed § 910.1(c).
315 1d. at 3510.
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To avoid excluding such workers, and consistent with the Commission’s intent to cover workers
irrespective of whether they are classified as in an “employer-employee” relationship under other
State and Federal laws, the final rule defines “employment” as “work for a person” and makes
corresponding changes to the definition of “employer,” described in Part III.C. This definition of
“employment” better clarifies that an employment relationship exists, for purposes of the final
rule, regardless of whether an employment relationship exists under another law, such as a
Federal or State labor law.
C. Proposed Definition of “Employer”

The Commission proposed to define employer as a “person, as defined in 15 U.S.C. 57b-
1(a)(6) [section 20 of the FTC Act], that hires or contracts with a worker to work for the
person.”!¢ Section 20 defines “person” as “any natural person, partnership, corporation,
association, or other legal entity, including any person acting under color or authority of State
law.”*!” The Commission clarified in the NPRM that a person meeting the definition of an
employer under proposed § 910.1(c) would be an employer regardless of whether the person
meets another legal definition of employer, such as a definition in Federal or State labor law.3!®
In response to concerns raised by commenters, the final rule does not adopt a definition of
“employer.”

1. Comments Received

Several commenters expressed support for the proposed definition of “employer.” A few
commenters suggested changes to the definition of “employer” to maximize the final rule’s

coverage and close potential loopholes. Worker and employer advocates noted that the proposed

316 1d., proposed § 910.1(c).
31715 U.S.C. 57b-1(a)(6).
318 NPRM at 3510.
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definition appeared to exclude certain persons who are commonly understood to be a worker’s
employer because it assumed that a worker’s employer is the same legal entity that hired or
contracted with the worker. These commenters contended that the proposed definition would not
cover arrangements such as when a worker is employed through a contractual relationship with a
professional employer organization or staffing agency; under a short-term “loan-out
arrangement,” during which a worker hired by one employer may work for another employer;
under contract with a parent, subsidiary, or affiliate of the business who hired them; or by
persons or entities who share common control over the worker’s work. A few of these
commenters also stated that the proposed definition creates a loophole allowing evasion of the
rule through third-party hiring. Most commenters that addressed this issue suggested listing one
or more such arrangements in the definition of “employer” to ensure that these kinds of
arrangements are covered.

One worker advocacy group argued that the term “hires or contracts” in the proposed
definition of “employer” is in tension with the Commission’s stated intent to broadly cover all
workers, including externs, interns, and volunteers. This commenter suggested that the definition
of “employer” incorporate language from the Fair Labor Standards Act (“FLSA”) definition of
“employ,” which includes to “suffer or permit to work.”*!° The commenter suggested this
language because of its breadth, noting that the language originated in State laws designed to
reach businesses that use third parties to illegally hire and supervise children.

One industry trade organization argued that, to minimize inconsistencies with the FLSA,
the Commission should incorporate the FLSA’s definition of “employer.”

2. Final Rule

31929 U.S.C. 203(g).
64



After considering the comments, the Commission has revised the definitions of “non-
compete clause” and “worker” as described in Parts III.D and II1.G. These revisions make the
definition of “employer” unnecessary, so the Commission is not finalizing a definition of
“employer.”

These revisions clarify that the final rule covers all workers regardless of whether they
work for the same person that hired or contracted with them to work. As explained in Part I11.D,
in the definition of “non-compete clause,” the Commission has revised the phrase “contractual
term between an employer and a worker” to read “term or condition of employment” and has
revised the phrase “after the conclusion of the worker’s employment with the employer” to read
“after the conclusion of the employment that includes the term or condition.” Furthermore, as
explained in Part III.G, in the definition of “worker,” the Commission has revised the phrase “a
natural person who works, whether paid or unpaid, for an employer” to read “a natural person
who works or who previously worked, whether paid or unpaid.”

The Commission is adopting this more general language, rather than listing the exact
kinds of contractual arrangements and entities (e.g., staffing agencies, affiliates, joint employers,
etc.) to avoid unnecessary or confusing terminology, evasion of the final rule through complex
employment relationships, and the need to specify myriad fact-specific scenarios. The language
is designed to capture indirect employment relationships as a general matter without regard to the
label used.

D. Definition of “Non-Compete Clause”

Based on the comments received, the Commission adopts a slightly modified definition

of “non-compete clause” in § 910.1. Section 910.1 defines a “non-compete clause” as a term or

condition of employment that prohibits a worker from, penalizes a worker for, or functions to
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prevent a worker from (A) seeking or accepting work in the United States with a different person
where such work would begin after the conclusion of the employment that includes the term or
condition; or (B) operating a business in the United States after the conclusion of the
employment that includes the term or condition. Section 910.1 further provides that, for purposes
of the final rule, “term or condition of employment “includes, but is not limited to, a contractual
term or workplace policy, whether written or oral.” Similar to the proposed rule, the final rule
applies to terms and conditions that expressly prohibit a worker from seeking or accepting other
work or starting a business after their employment ends, as well as agreements that penalize or
effectively prevent a worker from doing the same.

1. Proposed Definition

The Commission’s proposed definition of “non-compete clause” consisted of proposed
§ 910.1(b)(1) and (b)(2). Proposed § 910.1(b)(1) would have defined “non-compete clause” as “a
contractual term between an employer and a worker that prevents the worker from seeking or
accepting employment with a person, or operating a business, after the conclusion of the
worker’s employment with the employer.” Proposed § 910.1(b)(2) would have provided that the
definition in proposed § 910.1(b)(1) includes “a contractual term that is a de facto non-compete
clause because it has the effect of prohibiting the worker from seeking or accepting employment
with a person or operating a business after the conclusion of the worker’s employment with the
employer.”

The Commission explained that the proposed definition of non-compete clause would be
limited to non-competes between employers and workers and would not apply to other types of

non-competes, for example, non-competes between two businesses.*?° The Commission further

320 NPRM at 3509.
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explained that the definition would be limited to post-employment restraints (i.e., restrictions on
what the worker may do after the conclusion of the worker’s employment) and would not apply
to concurrent-employment restraints (i.e., restrictions on what the worker may do during the
worker’s employment).*?!

In the NPRM, the Commission noted that, rather than expressly prohibiting a worker
from competing against their employer, some non-competes require workers to pay damages if
they compete against their employer. The Commission explained that courts generally view these
contractual terms as non-competes and that proposed § 910.1(b)(1) encompassed them.??

The Commission also expressed concern that workplace policies—for example, a term in
an employee handbook stating that workers are prohibited from working for certain types of
firms or in certain fields after their employment ends—could have the same effects as a
contractual non-compete even if they are not enforceable, because workers may believe they are
bound by the policy. The Commission sought comment on whether the term “non-compete
clause” should expressly include a provision in a workplace policy.*??

The Commission stated that proposed § 910.1(b)(1) was a generally accepted definition
of non-compete clause that covers both express non-competes and terms purporting to bind a
worker that have the same functional effect as non-competes.*?* The Commission stated that the
definition would generally not apply to other types of restrictive employment agreements that do

not altogether prevent a worker from seeking or accepting other work or starting a business after

their employment ends and do not generally prevent other employers from competing for that

21y
2 gy

323 Id. at 3510.
324 Id. at 3509.
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worker’s labor.*?® At the same time, the Commission expressed concern about unusually
restrictive employment agreements that, while not formally triggered by seeking or accepting
other work or starting a business after their employment ends, nevertheless restrain such an
unusually large scope of activity that they have the same functional effect as non-competes. >
The Commission noted judicial opinions finding some such restrictive employment agreements
to be de facto non-competes.*?’

Proposed § 910.1(b)(2) accordingly sought to clarify that the definition in proposed
§ 910.1(b)(1) includes contractual terms that are de facto non-competes because they have the
effect of prohibiting the worker from seeking or accepting employment with a person or
operating a business after the conclusion of the worker’s employment with the employer. It then
provided two illustrative, non-exhaustive examples of contractual terms that may be such
functional non-competes: (1) an NDA between an employer and a worker written so broadly that
it effectively precludes the worker from working in the same field after the conclusion of the
worker’s employment with the employer; and (2) a training-repayment agreement (“TRAP”) that
requires the worker to pay the employer or a third-party entity for training costs if the worker’s
employment terminates within a specified time period, where the required payment is not
reasonably related to the costs the employer incurred to train the worker.323

2. Coverage of the Definition

a. Comments Received

325 Id.

326 Id.

321 Wegmann v. London, 648 F.2d 1072, 1073 (5th Cir. 1981) (holding that liquidated damages provisions in a
partnership agreement were de facto non-compete clauses “given the prohibitive magnitudes of liquidated damages
they specify”); Brown v. TGS Mgmt. Co., LLC, 57 Cal. App. 5th 303, 306, 319 (Cal. Ct. App. 2020) (holding that an
NDA that defined “confidential information” “so broadly as to prevent [the plaintiff] in perpetuity from doing any
work in the securities field” operated as a de facto non-compete clause and therefore could not be enforced under
California law, which generally prohibits enforcement of non-compete clauses).

328 NPRM, proposed § 910.1(b)(2).
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Most of the comments on the definition of “non-compete clause” addressed whether, and
under what circumstances, the rule should apply to functional non-competes.>** Many
commenters that generally supported the NPRM agreed that the definition of non-compete clause
should cover other restrictive employment agreements when they function as non-competes.
These commenters argued that, when restraints on labor mobility are banned, companies switch
to functionally equivalent restraints. Some commenters asked the Commission to adopt a broader
definition of functional non-competes or to expand the rule to ban additional types of restrictive
employment agreements altogether. A few commenters asked the Commission to broaden
proposed § 910.1(b)(1)-(2) by replacing the terms “prevent” and “prohibit” with “restrains” and
“limits.”

In contrast, many commenters who generally opposed the NPRM stated that proposed
§ 910.1(b)(2) was overinclusive. Many such commenters also asserted that the definition was
vague and could lead to confusion and significant litigation. Several comments suggested
clarifications, such as including additional examples of functional non-competes; creating safe
harbors for certain restrictive employment covenants; replacing proposed § 910.1(b)(2) with a
standard based on antitrust law’s “quick look” test;**° or revising the provision to focus on the
“primary purpose” of a restrictive employment covenant. Several commenters argued that the
Commission failed to cite evidence that functional non-competes are anti-competitive. Other
commenters expressed concern that prohibiting functional non-competes would undermine the

rule’s intent to permit less restrictive alternatives to non-competes.

329 While the NPRM generally used the term “de facto non-competes,” the final rule uses the term “functional non-
competes.” The Commission believes this term more clearly conveys that certain terms are considered non-competes
under the final rule where they function to prevent workers from seeking or accepting other work or starting a
business after their employment ends.

330 See, e.g., Cal. Dental Ass’nv. FTC, 526 U.S. 756, 770-71 (1999).
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At least one commenter argued that proposed § 910.1(b)(2) should be removed because it
was redundant, as the proposed definition of non-compete clause in proposed § 910.1(b)(1)
already captured any term that prevents an employee from seeking alternative employment,
without regard to how the term is labeled. Some commenters who generally supported the
NPRM also expressed concern that ambiguity in proposed § 910.1(b)(2) could enable employers
to intimidate workers by suggesting that restrictive employment agreements used to evade a final
rule are not non-competes under the functional test. Other commenters who generally supported
the rule asked for greater specificity in proposed § 910.1(b)(2) to prevent adverse judicial
interpretations that could undermine the effectiveness of the rule.

Many commenters addressed issues specific to other types of restrictive employment
agreements, including NDAs (also sometimes referred to as confidentiality agreements), TRAPs,
non-solicitation agreements, and garden leave and severance agreements.

With respect to NDAs, some commenters stated that the Commission rightly identified
overbroad NDAs as a potential method of evasion of the rule and supported the Commission’s
recognition of overbroad NDAs as functional non-competes. In contrast, some commenters
contended that by covering functional non-competes, the proposed rule would limit their ability
to use NDAs. Some commenters argued that providing that overbroad NDAs may be functional
non-competes would be inconsistent with the proposed rule’s separate preliminary finding that
NDA s are less restrictive alternatives to non-competes. Similarly, some commenters contended
that a functional test may frustrate employers’ ability to use NDAs to protect legitimate trade
secrets or to enjoin a former worker employed with a competitor under the Defend Trade Secrets
Act 0of 2016, in part because they would be concerned about potential legal liability. Some

commenters contended that the example of an overbroad NDA in proposed § 910.1(b)(2) would
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discourage the use of NDAs, including the use of narrowly tailored NDAs, and undermine
confidence in their enforceability. Some commenters stated that reference to cases, including

331 and similar cases represent outliers that are likely to cause

Brown v. TGS Management Co.
more confusion than clarity.

Other commenters addressed the proposed definition’s application to TRAPs, which are
agreements in which the worker agrees to pay the employer for purported training expenses if the
worker leaves their job before a certain date. Several commenters asked the Commission to ban
all forms of TRAPs. These commenters argued that employers are increasingly adopting TRAPs
and that abusive TRAPs are pervasive throughout the economy. Some commenters asserted that
millions of workers are likely bound by TRAPs. Commenters stated that TRAPs may impose
penalties that are disproportionate to the value of training that workers received or require the
worker to pay alleged training expenses for on-the-job training. Some commenters contended
that TRAPs may be even more harmful than non-competes, because while non-competes prohibit
or prevent workers from seeking or accepting other work or starting a business after they leave
their job, TRAPs can prevent workers from leaving their job for any reason.

Some commenters expressed concern that the example in proposed § 910.1(b)(2)(i1) of a
TRAP that was a functional non-compete was too narrow, and that the Commission should not
imply that TRAPs with penalties that are reasonably related to an employer’s training expenses
cannot be functional non-competes. One commenter asked the Commission to adopt the standard
for TRAPs in the Uniform Restrictive Employment Agreement Act.>*?> Another commenter

suggested that the Commission ban TRAPs below an income threshold of $75,000. Another

commenter asked the Commission to clarify that costs that are inherent in any employer-

331 See supra note 327 and accompanying text.
332 See ULC, Uniform Restrictive Employment Agreement Act (2021), sec. 14,
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employee relationship—such as time spent by a supervisor training a new employee how to
perform routine business procedures typical for their position or role—should not be considered
costs that are “reasonably related to the costs” of training.

At least one commenter urged the Commission to treat as functional non-competes other
employment terms similar to TRAPs such as equipment loans, where employers provide
employees with a loan to purchase equipment that the worker needs in order to perform their job,
and damages provisions containing open-ended costs related to the employee’s departure—
including hiring and training replacements or vague harms such as reputational damages, loss of
good will or lost profits. In contrast, some commenters argued that TRAPs should be excluded
from coverage under proposed § 910.1(b)(2) because they are not unfair or anti-competitive.

Regarding non-solicitation agreements—which prohibit a worker from soliciting former
clients or customers of the employer—a few commenters expressed concern that overbroad non-
solicitation agreements may be permitted because they were not listed in the regulatory text for
proposed § 910.1(b)(2) as examples of functional non-competes (although the Commission
described them in the preamble to the proposed rule as restrictive employment agreements that
may fall within the definition of non-compete clause if they restrain such an unusually large
scope of activity that they are de facto non-compete clauses).>**> These commenters asked the
Commission to revise proposed § 910.1(b)(2) to expressly cover non-solicitation agreements that
prohibit workers from doing business with prospective or actual customers to an extent that
would effectively preclude them from continuing to work in the same field or that prevent a
worker from doing business with their former employer’s client where the client solicits the

worker directly. Other commenters, however, expressed concern that the proposed rule could

333 NPRM at 3509.
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undermine employers’ confidence in the enforceability of non-solicitation agreements and asked
that the final rule clarify that non-solicitation agreements are generally not prohibited, or exclude
them altogether.

Some comments addressed no-hire clauses, which bar former workers from hiring their
former colleagues. One employment lawyer stated that these are less restrictive than non-
compete clauses. Other commenters stated that no-hire clauses can still limit careers or make it
hard for new businesses to find staff. Some commenters expressed concerns with no-business or
non-dealing clauses, which bar former workers from doing business with former clients or
customers even if the clients or customers sought them out. These commenters stated that such
agreements limit the options of clients and customers.

Many commenters raised questions about forfeiture-for-competition clauses, which they
stated are often a component of deferred compensation arrangements for executives.
Commenters stated that deferred compensation plans often include forfeiture clauses, or
contingencies on receiving the promised compensation, to incentivize their recipients to act in
ways that benefit the employer. These commenters stated that agreements not to compete for a
period of time after employment ends are a common feature of forfeiture clauses. Some
commenters stated that such forfeiture-for-competition clauses are non-competes and have the
same negative effects as non-competes because they are contingent on competition—they require
workers to give up bonus pay or other post-employment benefits if they work for a competing
employer or start a competing business, and they keep other employers from being able to hire
those workers. Other commenters stated that forfeiture-for-competition clauses are a common

and important component of deferred compensation arrangements for highly compensated
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employees and senior executives.>** Other commenters argued that the clauses allow workers to
choose between receiving the deferred compensation and forfeiting it if they choose to work for
a competitor, and thus they are not non-competes. Other commenters urged the Commission to
either clarify that forfeiture-for-competition clauses are not non-competes or to carve them out
explicitly.

Many commenters also addressed the application of the rule to garden leave agreements.
In using the term “garden leave,” commenters seemed to be referring to a number of different
types of agreements. Some commenters referred to garden leave agreements as those in which,
before a worker left their job, they remained employed and received full pay for a specified
period of time but their access to co-workers and company facilities was restricted. In contrast,
other commenters considered “garden leave” an arrangement to make payments to a worker after
their employment concluded. Commenters used different terminology to refer to these kinds of
agreements, including severance pay, partial pay, and full pay akin to administrative leave, in
exchange for an agreement not to compete. Some commenters argued that it is coercive for a
worker to sign a non-compete in exchange for severance pay and argued that garden leave
arrangements are non-competes because they limit a worker’s options to work for a competitor.
Some commenters asked the Commission to adopt a durational limit for garden leave. At least
one commenter also urged the Commission to clarify that an employer cannot unilaterally
terminate garden leave.

Other commenters requested clarification that garden leave was not a non-compete on the
basis that garden leave does not create a legal obligation on the part of the worker to refrain from

competing. Some commenters requested a specific exclusion for garden-leave arrangements.

334 Commenters also provided purported business justifications for forfeiture-for-competition clauses, which are
addressed in Part IV.D.2.
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They argued that by forcing employers to pay workers, garden leave would reduce the overuse of
non-competes. One talent industry commenter argued that the rule should expressly allow for
“fee tails,” which require talent agents to pay a portion of future commissions to former
employers.

b. The Final Rule

After considering the comments, the Commission has slightly modified the definition of
non-compete clause to clarify its scope. In the final rule, § 910.1 defines “non-compete clause”
as a term or condition of employment that either “prohibits” a worker from, “penalizes” a worker
for, or “functions to prevent” a worker from (A) seeking or accepting work in the United States
with a different person where such work would begin after the conclusion of the employment
that includes the term or condition; or (B) operating a business in the United States after the
conclusion of the employment that includes the term or condition.

Pursuant to the term “prohibits,” the definition applies to terms and conditions that
expressly prohibit a worker from seeking or accepting other work or starting a business after
their employment ends. Examples of such agreements would be a contractual term between a
national sandwich shop chain and its workers stating that, for two years after the worker leaves
their job, they cannot work for another sandwich shop within three miles of any of the chain’s
locations,*® or a contractual term between a steelmaker and one of its executives prohibiting the
executive from working for any competing business anywhere in the world for one year after the

end of the executive’s employment.>*® The vast majority of existing agreements covered by the

335 This example is based on the agreements described in Jamieson, supra note 32. The company agreed to remove
the non-competes in 2016 as part of a settlement. Office of the Att’y Gen. of the State of N.Y., Press Release, A4.G.
Schneiderman Announces Settlement With Jimmy John’s To Stop Including Non-Compete Agreements In Hiring
Packets (June 22, 2016), https://ag.ny.gov/press-release/2016/ag-schneiderman-announces-settlement-jimmy-johns-
stop-including-non-compete.

336 This example is based on AK Steel Corp. v. ArcelorMittal USA, LLC, 55 N.E.3d 1152, 1156 (Ohio Ct. App.
2016).
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final rule fall into this category of agreements that expressly prohibit a worker from seeking or
accepting other work or starting a business after their employment ends.

Pursuant to the term “penalizes,” the definition also applies to terms and conditions that
require a worker to pay a penalty for seeking or accepting other work or starting a business after
their employment ends. One example of such a term is a term providing that, for two years after
the worker’s employment ends, the worker may not engage in any business within a certain
geographic area that competes with the employer unless the worker pays the employer liquidated
damages of $50,000.%%” Because such an agreement penalizes the worker for seeking or
accepting other work or for starting a business after the worker leaves their job, it would be a
non-compete clause under § 910.1. Indeed, where an agreement restricts who a worker can work
for or their ability to start a business after they leave their job, State courts generally characterize
the agreement as a non-compete, regardless of whether the agreement contains an express
prohibition or requires the worker to pay liquidated damages. 3

Another example of a term that “penalizes” a worker, under § 910.1, is an agreement that
extinguishes a person’s obligation to provide promised compensation or to pay benefits as a
result of a worker seeking or accepting other work or starting a business after they leave their
job. One example of such an agreement is a forfeiture-for-competition clause, which, similar to
the agreement with liquidated damages described previously, imposes adverse financial
consequences on a former employee as a result of the termination of an employment relationship,

expressly conditioned on the employee seeking or accepting other work or starting a business

337 This example is based on Press-A-Dent, Inc. v. Weigel, 849 N.E.2d 661, 668-70 (Ind. Ct. App. 2006) (holding
that the agreement was an unlawful non-compete).

338 See, e.g., Wichita Clinic, P.A. v. Louis, 185 P.3d 946, 951 (Kan. Ct. App. 2008); Grayhawk Homes, Inc. v.
Addison, 845 S.E.2d 356 (Ga. Ct. App. 2020); Salewski v. Pilchuck Veterinary Hosp., Inc., 359 P.3d 884 (Wash. Ct.
App. 2015).
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after their employment ends. An additional example of a term that “penalizes” a worker under

§ 910.1 is a severance arrangement in which the worker is paid only if they refrain from
competing. The Commission also notes that a payment to a prospective competitor to stay out of
the market may also violate the antitrust laws even if it is not a non-compete under this rule.*°

The common thread that makes each of these types of agreements non-compete clauses,
whether they “prohibit” or “penalize” a worker, is that on their face, they are triggered where a
worker seeks to work for another person or start a business after they leave their job—i.e., they
prohibit or penalize post-employment work for another employer or business. As elaborated in
Part IV, such non-competes are inherently restrictive and exclusionary conduct, and they tend to
negatively affect competitive conditions in both labor and product and service markets by
restricting the mobility of workers and preventing competitors from gaining access to those
workers.

Pursuant to the term “functions to prevent,” the definition of non-compete clause also
applies to terms and conditions that restrain such a large scope of activity that they function to
prevent a worker from seeking or accepting other work or starting a new business after their
employment ends, although they are not expressly triggered by these specific undertakings. This
prong of the definition does not categorically prohibit other types of restrictive employment
agreements, for example, NDAs, TRAPs, and non-solicitation agreements. These types of
agreements do not by their terms prohibit a worker from or penalize a worker for seeking or

accepting other work or starting a business after they leave their job, and in many instances may

not have that functional effect, either. However, the term “functions to prevent” clarifies that, if

339 See., e.g., Palmer v. BRG of Ga., Inc., 498 U.S. 46, 49-50 (1990) (“[A]greements between competitors to allocate
territories to minimize competition are illegal” (citing United States v. Topco Assocs., Inc., 405 U.S. 596 (1972));
FTCv. Actavis, Inc., 570 U.S. 136, 154 (2013) (“payment in return for staying out of the market” may violate the
antitrust laws).
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an employer adopts a term or condition that is so broad or onerous that it has the same functional
effect as a term or condition prohibiting or penalizing a worker from seeking or accepting other
work or starting a business after their employment ends, such a term is a non-compete clause
under the final rule.

In response to the comments alleging that covering “de facto” or “functional” non-
competes is overinclusive or vague, the Commission notes that the definition’s three prongs—

29 ¢c

“prohibit,” “penalize,” and “function to prevent”—are consistent with the current legal landscape
governing whether a particular agreement is a non-compete. In addition to generally accepted
definitions of non-competes encompassing the “prohibits” prong of the definition, terms that
“penalize” workers for seeking or accepting other work or starting a business after they leave
their job (for example, by requiring them to pay liquidated damages) are typically considered
non-competes under State law.>*° And the “functions to prevent” prong of the definition is
likewise consistent with legal decisions holding that restrictive employment agreements other
than non-competes may be analyzed under the State law test applicable to non-competes where
they function similarly to non-competes.**! As the First Circuit stated in a recent opinion,
“[O]verly broad nondisclosure agreements, while not specifically prohibiting an employee from
entering into competition with the former employer, raise the same policy concerns about
restraining competition as noncompete clauses where, as here, they have the effect of preventing

the defendant from competing with the plaintiff.”**> The fact that whether a given restrictive

covenant rises to the level of being a functional non-compete will turn on the facts and

340 See supra note 338 and accompanying text.

341 See, e.g., Brown v. TGS Mgmt. Co., LLC, 57 Cal. App. 5th 303, 306, 316-19 (Cal. Ct. App. 2020); Wegmann v.
London, 648 F.2d 1072, 1073 (5th Cir. 1981); TLS Mgmt. & Mktg. Servs. v. Rodriguez-Toledo, 966 F.3d 46, 59-60
(1st Cir. 2020).

392 TLS Mgmt. & Mktg. Servs., 966 F.3d at 57.
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circumstances of particular covenants and the surrounding market context does not render this
aspect of the final rule overinclusive or vague. Such covenants would be subject to case-by-case
adjudication for whether they constitute an unfair method of competition even in the absence of
the final rule.

In response to the comments alleging that the Commission failed to cite evidence that
functional non-competes harm competition, the Commission disagrees. This final rule is based
on a robust evidentiary record that includes significant empirical evidence and thousands of
public comments, as well as the Commission’s longstanding expertise in evaluating competition
issues. Based on this record, the Commission finds that non-competes are restrictive and
exclusionary conduct that tends to negatively affect competitive conditions in labor markets and
markets for products and services.** In addition, the Commission finds that, with respect to
workers other than senior executives, non-competes are exploitative and coercive.** The
Commission finds that the functional equivalents of non-competes—because they prevent
workers from engaging in the same types of activity—are likewise restrictive and exclusionary
conduct that tends to negatively affect competitive conditions in a similar way. In response to the
commenters who expressed concern that prohibiting functional non-competes would undermine
the rule’s intent to permit reasonable substitutes, the Commission stresses that, as described
throughout this Part I11.D, the “functions to prevent” prong of the definition of non-compete
clause captures only agreements that function to prevent a worker from seeking or accepting
other work or starting a business after they leave their job—not appropriately tailored NDAs or
TRAPs that do not have that functional effect.

While many commenters requested that the Commission state expressly in the final rule

343 See Parts IV.B and IV.C.
344 See Part IV.B.2.b.
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whether various specific restrictive employment agreements satisfy the definition of non-
compete clause, the Commission declines to adopt a definition that attempts to capture or carve
out every edge case. Rather, the final rule focuses on providing a clear, understandable, and
generally applicable definition of non-compete clause that reflects the need for case-by-case
consideration of whether certain restrictive covenants rise to the level of being functional non-
competes—which is fully consonant with the legal landscape that employers generally face
today. The Commission nevertheless here responds to comments regarding the restrictive clauses
that commenters contended should be expressly addressed in the final rule.

As noted in this Part III.D, restrictive employment agreements other than non-
competes—such as NDAs, non-solicitation agreements, and TRAPs—do not by their terms or
necessarily in their effect prevent a worker from seeking or accepting work with a person or
operating a business after the worker leaves their job. For example, a garden-variety NDA in
which the worker agrees not to disclose certain confidential information to a competitor would
not prevent a worker from seeking work with a competitor or from accepting such work after the
worker leaves their job. Put another way, an NDA would not be a non-compete under § 910.1
where the NDA’s prohibitions on disclosure do not apply to information that (1) arises from the
worker’s general training, knowledge, skill or experience, gained on the job or otherwise; or
(2) is readily ascertainable to other employers or the general public.>*

However, NDAs may be non-competes under the “functions to prevent” prong of the
definition where they span such a large scope of information that they function to prevent
workers from seeking or accepting other work or starting a business after they leave their job.

Examples of such an agreement may include an NDA that bars a worker from disclosing, in a

345 This example is based on sec. 9 of the Uniform Restrictive Employment Agreement Act, supra note 332.
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future job, any information that is “usable in” or “relates to” the industry in which they work.>*¢

Such an agreement would effectively prevent the worker from working for another employer in
that industry. A second example would be an NDA that bars a worker from disclosing any
information or knowledge the worker may obtain during their employment whatsoever, including
publicly available information.**’ These agreements are so broadly written that, for practical
purposes, they function to prevent a worker from working for another employer in the same field
and are therefore non-competes under § 910.1.

Under the final rule’s definition of non-compete clause, the same inquiry applies to non-
solicitation agreements. Non-solicitation agreements are generally not non-compete clauses
under the final rule because, while they restrict who a worker may contact after they leave their
job, they do not by their terms or necessarily in their effect prevent a worker from seeking or
accepting other work or starting a business. However, non-solicitation agreements can satisfy the
definition of non-compete clause in § 910.1 where they function to prevent a worker from
seeking or accepting other work or starting a business after their employment ends. Whether a
non-solicitation agreement—or a no-hire agreement or a no-business agreement, both of which
were referenced by commenters, as discussed previously—meets this threshold is a fact-specific
inquiry. The Commission further notes that—Iike all the restrictive employment agreements
described in this Part I[II. D—non-solicitation agreements, no-hire, and no-business agreements
are subject to section 5’s prohibition of unfair methods of competition, irrespective of whether
they are covered by the final rule.

Depending on the facts and circumstances, a TRAP can also function to prevent a worker

346 This example is based on Brown v. TGS Mgmt., 57 Cal. App. 5th at 316-19 (“Collectively, these overly restrictive
provisions [in the NDA at issue] operate as a de facto noncompete provision; they plainly bar Brown in perpetuity
from doing any work in the securities field.”).

347 This example is based on TLS Mgmt. & Mktg. Servs., 966 F.3d at 57 (holding that the NDA was unenforceable).
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from working for another firm or starting a business. For example, one commenter cited a TRAP
that required entry-level workers at an IT staffing agency who were earning minimum wage or
nothing at all during their training periods to pay over $20,000 if they failed to complete a certain
number of billable hours.**® The commenter also cited a TRAP requiring nurses to work for three
years or else repay all they have earned, plus paying the company’s “future profits,” attorney’s
fees, and arbitration costs.>* These types of TRAPs may be functional non-competes because,
faced with significant out-of-pocket costs for leaving their employment—dependent on the
context of the facts and circumstances—workers may be forced to remain in their current jobs,
effectively preventing them from seeking or accepting other work or starting a business.

In response to the comments, the Commission declines at this time to either categorically
prohibit all TRAPs related to leaving employment, or to exempt such provisions altogether. The
Commission agrees with comments raising substantial concerns about the potential effects of
such agreements on competitive conditions. As noted in the summary of the comments,
commenters cited TRAPs that impose penalties that are disproportionate to the value of training
workers received and/or that claimed training expenses for on-the-job training. However, the
evidentiary record before the Commission principally relates to non-competes, meaning on the
present record the Commission cannot ascertain whether there are any legitimate uses of TRAPs
that do not tend to negatively affect competitive conditions. When TRAPs function to prevent a
worker from seeking or accepting other work or starting a business after the employment
associated with the TRAP, they are non-competes under § 910.1.

The Commission notes that clauses requiring repayment of a bonus when a worker leaves

their job would not be non-competes under § 910.1 where they do not penalize or function to

348 Comment of Jonathan F. Harris, Dalié Jiménez, & Jonathan Glater, FTC-2023-0007-20873 at 4.
349 Id. at 6-7.
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prevent a worker from seeking or accepting work with a person or operating a business after the
worker leaves their job. For example, a provision requiring the repayment of a bonus if the
worker leaves before a certain period of time would not be a non-compete under § 910.1 where
the repayment amount is no more than the bonus that was received, and the agreement is not tied
to who the worker can work for, or their ability to start a business, after they leave their job.
Similarly, a term or condition under which a worker loses accrued sick leave when their
employment ends would not function to prevent a worker from seeking or accepting work with a
person or operating a business after the worker leaves their job.

With respect to garden leave agreements, as noted previously, commenters used the term
“garden leave” to refer to a wide variety of agreements. The Commission declines to opine on
how the definition of non-compete clause in § 910.1 would apply in every potential factual
scenario. However, the Commission notes that an agreement whereby the worker is still
employed and receiving the same total annual compensation and benefits on a pro rata basis
would not be a non-compete clause under the definition,**° because such an agreement is not a
post-employment restriction. Instead, the worker continues to be employed, even though the
worker’s job duties or access to colleagues or the workplace may be significantly or entirely
curtailed. Furthermore, where a worker does not meet a condition to earn a particular aspect of
their expected compensation, like a prerequisite for a bonus, the Commission would still
consider the arrangement “garden leave” that is not a non-compete clause under this final rule
even if the employer did not pay the bonus or other expected compensation. Similarly, a

severance agreement that imposes no restrictions on where the worker may work following the

350 The term and practice of “garden leave” appears to have a British origin and is recognized by the Government of
the United Kingdom. See Gov.UK, Handing in your notice, https://www.gov.uk/handing-in-your-notice/gardening-
leave (“Your employer may ask you not to come into work, or to work at home or another location during your

5 9y

notice period. This is called ‘gardening leave’.”).
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employment associated with the severance agreement is not a non-compete clause under § 910.1,
because it does not impose a post-employment restriction.

The Commission declines a commenter’s request to replace the term “prevent” with
“restrains” or “limits.” Commenters generally did not express concern about the term “prevent”
and the Commission is concerned that different language could greatly expand the scope of the
definition and reduce its clarity.

The Commission also declines to adopt alternative de facto tests raised by commenters,
such as a version of the “quick look™ test. As described in Part IL.F, the legal standard under
section 5 of the FTC Act is distinct from that of the Sherman Act. The Commission also declines
to adopt a test that would consider the primary purpose of a restrictive employment agreement.
The Commission believes that it can be difficult to establish an employer’s subjective “purpose”
in entering into an agreement. In addition, such a test could allow extremely overbroad
agreements that dramatically restrict a worker’s ability to compete against the employer—and
have the negative effects described in Parts I[V.B and IV.C—as long as the employer entered into
the agreement without the subjective intent to restrict competition.

The Commission agrees with the commenter who stated that proposed § 910.1(b)(2) was
redundant because proposed § 910.1(b)(1) was already a functional definition. In the final rule,
the Commission has revised the text of the definition of non-compete clause to address confusion
among commenters about whether proposed § 910.1(b)(2) clarified the definition or extended it.

In response to the commenters requesting that the Commission clarify the circumstances
under which the definition would apply to various other types of restrictive employment
agreements, the Commission declines at this time to enumerate every circumstance that may

arise. As noted, a restrictive employment covenant may be a non-compete clause under § 910.1 if
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it expressly prohibits a worker from, or penalizes a worker for, seeking or accepting other work
or starting a business, or if it does not do so expressly but is so broad or onerous in scope that it
functionally has the same effect of preventing a worker from doing the same.

3. International Application of the Rule

a. Comments Received

The Commission received several comments expressing concern about whether the final
rule would apply to non-competes that restrict work outside the U.S. In response, the final rule’s
definition of non-compete clause clarifies that it applies only to work in the U.S. or operating a
business in the U.S.

Some commenters raised concerns about the cross-border movement of workers. A
research center commenter asserted there is a global shortage of science and technology workers
and stated that the final rule’s adoption could exacerbate the U.S. shortage by allowing other
countries to more easily poach U.S. workers. An academic commenter argued that banning non-
competes might deter foreign investors from sending workers to the U.S. if the final rule would
invalidate their non-competes.

Some commenters argued that legal systems in the People’s Republic of China or other
jurisdictions provide insufficient protection for U.S. companies’ trade secrets, confidential
information, or patent rights, and contended employers need non-competes as ex ante protection.
These commenters generally say that trade secrets litigation is more challenging in some
jurisdictions outside the U.S., for example because of less extensive discovery processes, less
frequent use of preliminary injunctions, insufficient remedies, and a lower propensity to
prosecute criminal intellectual property cases. An academic commenter argued that some courts

may have fewer protections for confidential information compared to the U.S., so a suit
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concerning only a non-compete is less likely to reveal trade secrets through the course of
litigation and thus more effectively prevent technologies from leaking to other governments and
protecting U.S. national security interests. However, the comments provided limited evidence on
non-competes and trade secret protection outside the U.S., and collectively only discussed
evidence from a few jurisdictions. One commenter noted that legal information and data from
some jurisdictions may not be fully accurate because not all court decisions are public.

Two commenters highlighted the domestic semiconductor industry and the CHIPS Act of
2022, arguing the Chinese government seeks to acquire IP related to semiconductors and
semiconductor experts with relevant knowledge and information. Those comments expressed
concern that a ban on non-competes would damage the semiconductor industry, which relies on
skilled workers and trade secrets, by weakening trade secrets protection and disincentivizing
investment. Another commenter argued that the proposed rule would undermine export controls
designed to prevent foreign countries from acquiring U.S. technology and knowledge by
allowing workers to move to foreign competitors. One commenter argued the proposed rule
conflicts with an October 2022 Bureau of Industry and Security (“BIS”) export control
rulemaking, stating that the rulemaking limits worker mobility in certain industries from the U.S.
to the People’s Republic of China. Another commenter suggested the proposed rule would
violate the World Trade Organization’s Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS), which requires that persons “shall have the possibility of preventing
information lawfully within their control from being disclosed to, acquired by, or used by others

without their consent . . . .”*>! Finally, one commenter argued that by making it more difficult for

351 Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement
Establishing the World Trade Organization, Annex 1C, sec. 7, art. 39, para. 2, 33 [.LL.M. 81 (as amended Jan. 23,
2017).
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businesses to protect against international theft of their intellectual property, the rule is at odds
with the purposes of the Protecting American Intellectual Property Act of 2022.%2

Some of these commenters made recommendations for the final rule. A law firm
suggested that the final rule prevent evasion by barring employers from selecting the law of non-
U.S. jurisdictions to govern employment contracts with U.S.-based workers. A trade association
requested that the final rule cover only agreements subject to the law of a U.S. State. An
academic commenter suggested revisions to the text of the proposed rule to ensure the final rule
applies only within the U.S. The commenter also recommended stating that a non-compete
restricting work outside the U.S. is not a per se unfair method of competition and providing
guidance on how employers should evaluate international non-competes, using factors such as
the business justification for the non-compete and the impact on the worker. The commenter
recommended applying the law of the jurisdiction where the worker seeks to be employed.

b. The Final Rule

In response to commenters’ concerns, in this final rule the Commission adopts changes to
the definition of “non-compete clause” that expressly limit the definition of non-compete to
terms or conditions that prevent workers from seeking or accepting work in the U.S. or operating
a business in the U.S. The final rule does not apply to non-competes if they restrict only work
outside the U.S. or starting a business outside the U.S.

This revision clarifies for stakeholders the scope of the final rule and confirms it does not
prohibit employers from using non-competes that restrict work outside the U.S., in compliance
with those jurisdictions’ own laws. The Commission understands that, as a commenter noted,

some companies operating or competing globally already draft non-competes that comply with

35250 U.S.C. 1709.
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the laws of multiple jurisdictions and, thus, amending their non-competes to reflect this
application of the final rule would not pose a significant challenge for those entities.

The Commission’s revision clarifying the final rule’s application to work or starting a
business only in the U.S. also addresses the concerns from some commenters about key U.S.
workers and technology flowing overseas, because the final rule does not ban non-competes that
restrict workers from working or starting a business outside the U.S. It also clarifies that the final
rule would not invalidate non-competes entered into by foreign companies with foreign workers
unless they restrict a worker’s ability to work or start a business inside the U.S. Other questions
about the final rule’s application to cross-border or non-U.S. employment are also addressed by
the Foreign Trade Antitrust Improvements Act, codified at 15 U.S.C. 45(a)(3)

The Commission agrees with the academic commenter that, for non-competes that apply
outside the U.S., the law of the relevant jurisdiction should govern any issue other than
restricting work or starting a business in the U.S. However, the Commission declines to adopt a
balancing test for non-competes restricting a worker’s ability to work or start a business outside
the U.S., as a bright-line rule that applies only to work or starting a business in the U.S. is more
administrable. In addition, the Commission declines to add language in the final rule stating that
it does not apply to overseas employers or to non-competes not subject to U.S. State law. The
final rule may apply to overseas employers if the non-compete purports to restrict work or
starting a business in the U.S. and the reviewing court applies U.S. law.

The empirical evidence cited in the NPRM focused on the U.S., primarily consisting of
studies based on the effects of changes in State laws in the U.S. The comments provided limited
evidence on non-competes and trade secret protection outside the U.S., leaving many issues and

most jurisdictions unaddressed. The Commission also notes, as one commenter did, that legal
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information and data from some jurisdictions may not be fully accurate because not all court
decisions are public. On the current record, the Commission cannot reach conclusions on
whether other jurisdictions have sufficient alternatives to non-competes, the scope of any
potential risk, and many of the other issues raised. As a result, the Commission limits application
of the final rule to work in the U.S., where the Commission has ample evidence on non-
competes’ negative effects.

One commenter argued the rule conflicts with BIS’s October 2022 export control
rulemaking, which restricts the ability of U.S. persons to support development or production at
certain semiconductor facilities in the People’s Republic of China without a license from BIS.?
While the revision addresses the commenter’s underlying concern about protection of sensitive
technology from other governments by not banning non-competes that restrict the movement of
workers to and in other jurisdictions, neither the NPRM nor the final rule is inconsistent with the
BIS rule. The final rule will not affect BIS’s ability to grant or decline to grant a license. With
respect to the commenter that suggested the rule would violate TRIPS, the Commission has
found that U.S. law provides alternative means of protecting trade secrets,*>>* and TRIPS does not
require enforcement of non-competes.

With respect to the commenter that stated that the final rule should include a choice-of-
law provision to prevent evasion, there is an existing body of law in the U.S. governing choice of
law and conflict of law issues. Accordingly, the Commission declines to add any provisions
concerning choice of law or conflict of law to the final rule. Rather, such questions are left to the

relevant jurisdiction, whether that is a U.S. State, the Federal government, or another

353 Implementation of Additional Export Controls: Certain Advanced Computing and Semiconductor Manufacturing
Items; Supercomputer and Semiconductor End Use; Entity List Modification, Interim Final Rule, 87 FR 62186 (Oct.
13, 2022).

35 See Part IV.D.2.
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jurisdiction, as determined by applicable law.
4. Other Issues Relating to the Definition
a. Comments Received

While most commenters focused on the proposed definition’s application to functional
non-competes or international application, some commenters addressed other issues relating to
the proposed definition. Several commenters stated that the definition should cover workplace
policies or handbooks, to minimize confusion and make clear that employers are prohibited from
including non-competes in workplace policies or handbooks, even if such clauses are
unenforceable because they are not formal binding contracts. Some commenters stated that such
policies or handbooks can affect a worker’s decision to leave their job to work with a competitor
or start their own businesses. Others stated the same about oral agreements. One commenter
stated that the definition should not cover workplace policies because they apply only during, not
after, employment.

A few commenters said the Commission should state explicitly in the definition of “non-
compete clause” that restrictions on concurrent employment, such as prohibitions on
“moonlighting” with competitors, are excluded. Other commenters urged the Commission to
expand the definition to include restraints on concurrent employment because workers often need
to take additional jobs during economic downturns, and low-wage workers generally need to take
on additional jobs.

An organized labor commenter argued that no-raid agreements, which the commenter
described as agreements between labor organizations not to attempt to organize workers already
under representation by another union, should be exempted from the definition. An industry

trade organization asked the Commission to clarify whether the definition would apply to non-
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competes in agreements between motor carriers and brokers in the trucking industry. In addition,
a few commenters stated that proposed § 910.1(b)(1) was too broad or potentially ambiguous
without pointing to any specific features of the definition.
b. The Final Rule

To address the concerns raised by commenters about workplace policies and handbooks,
the definition of non-compete clause in § 910.1 uses the phrase “a term or condition of
employment” instead of “contractual term.” The definition further clarifies that term or condition
of employment includes “a contractual term or workplace policy, whether written or oral.” The
Commission finds that employers have used restrictions in handbooks, workplace policies, or
other vehicles that are not formal written contracts to successfully prevent workers from seeking
or accepting other employment or starting a new business. The Commission finds, consistent
with the views expressed by commenters, that such restrictions in handbooks, workplace
policies, or other such vehicles have the same tendency to negatively affect competitive
conditions as a formal binding contract term. To provide that such conduct is covered by the
definition of non-compete clause, this language clarifies that the definition of non-compete
clause is not limited to clauses in written, legally enforceable contracts and applies to all forms a
non-compete might take, including workplace policies or handbooks and informal contracts.
Given the comments expressing concern about oral representations, the Commission clarifies in
the definition of non-compete clause that clauses that purport to bind a worker are covered,
whether written or oral, and provides in § 910.2(a)(1) and § 910.2(a)(2) that it is an unfair
method of competition to make representations that a worker is subject to a non-compete.
(However, as explained in Part V.C, such representations are not prohibited where the person has

a good-faith basis to believe that the final rule is inapplicable.)

91



The Commission declines to extend the reach of the final rule to restraints on concurrent
employment. Although several commenters raised this issue, the evidentiary record before the
Commission at this time principally relates to post-employment restraints, not concurrent-
employment restraints. The fact that the Commission is not covering concurrent-employment
restraints in this final rule does not represent a finding or determination as to whether these terms
are beneficial or harmful to competition. The Commission relatedly clarifies that fixed-duration
employment contracts, i.e., contracts between employers and workers whereby a worker agrees
to remain employed with an employer for a fixed term and the employer agrees to employ the
worker for that period, are not non-compete clauses under the final rule because they do not
restrain post-employment conduct.

While the final rule does not extend to restraints on concurrent employment, the
Commission has made a technical edit to the definition of non-compete to clarify how it relates
to seeking and accepting employment. Proposed § 910.1(b) defined non-compete clause as a
contractual term that “prevents the worker from seeking or accepting employment with a
person . . . after the conclusion of the worker’s employment with the employer.” Because, as a
technical matter, non-competes can also prevent workers from seeking or accepting future
employment with another person before their work for their previous employer has concluded,
the Commission has clarified the relevant language to read “that prevents a worker from seeking
or accepting work in the United States with a different person where such work would begin after
the conclusion of the employment that includes the term or condition” and “that prevents a
worker from operating a business in the United States after the conclusion of the employment
that includes the term or condition” (emphases added).

In addition, in response to comments expressing concern about evasion of the rule
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through third-party hiring,*° the Commission has revised the phrase “after the conclusion of the
worker’s employment with the employer” to read “after the conclusion of the employment that
includes the term or condition.” The Commission recognizes that non-competes can cover
workers who are hired by one party but work for another, such as workers hired through staffing
agencies. The Commission intends for the final rule to apply to such non-competes, and for this
revision to eliminate any ambiguity as to whether such clauses are covered by the definition of
non-compete clause in § 910.1.

With respect to the comment about union no-raid agreements, the Commission notes that
the definition would apply only to the extent the agreement is a “term or condition of
employment” and only if the agreement “prevents a worker from seeking or accepting work in
the United States with a different person where such work would begin after the conclusion of
the employment that includes the term or condition” or “operating a business in the United States
after the conclusion of the employment that includes the term or condition.”3*¢ The
Commission’s understanding is that union no-raid agreements are not terms and conditions of
employment that prevent workers from seeking or accepting work or operating a business.

With respect to the comment asking whether the definition would apply to non-competes
in agreements between motor carriers and brokers in the trucking industry, the Commission notes
as a general matter that the definition would not apply to non-competes between businesses, but
the Commission declines to opine on specific factual circumstances.

E. Definition of “Person”
The proposed rule did not separately define the term “person.” Instead, proposed

§ 910.1(c)—the proposed definition of “employer”—stated that an employer “means a person, as

355 These comments are described in greater detail in Part IIL.G.
336§ 910.1.
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defined in 15 U.S.C. 57b-1(a)(6), that hires or contracts with a worker to work for the person.”
The statutory provision cross-referenced in proposed § 910.1(c) is section 20(a)(6) of the FTC
Act, which defines “person” for purposes of the Commission’s authority to issue civil
investigative demands. Section 20(a)(6) defines “person” as “any natural person,

partnership, corporation, association, or other legal entity, including any person acting under
color or authority of State law.” No comments were received concerning the use of “person” in
proposed § 910.1(c).

As explained in Part III.C, the Commission has removed the defined term “employer”
from the regulatory text of the final rule. However, the regulatory text still uses the term
“person.” For example, § 910.2(a)(1) prohibits a “person” from, among other things, entering
into a non-compete clause. As a result, the Commission has adopted a separate definition of the
term “person.” Section 910.1 defines “person” as “any natural person, partnership, corporation,
association, or other legal entity within the Commission’s jurisdiction, including any person
acting under color or authority of State law.” This text consists of the proposed definition from
section 20(a)(6), plus the phrase “within the Commission’s jurisdiction,” which clarifies that
only persons within the Commission’s jurisdiction are subject to the final rule.

F. Definitions Related to Senior Executives

With respect to existing non-competes, i.e., non-competes entered into before the final
rule’s effective date, the Commission adopts a different approach for “senior executives than for
other workers. Existing non-competes with senior executives can remain in force; the final rule
does not cover such agreements.>*’ For workers who are not senior executives, existing non-

competes are no longer enforceable after the final rule’s effective date.>>® The Commission

357 See Part IV.C.3.
358 See § 910.2(a)(1)(i) .
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describes its rationale for the final rule’s differential treatment of senior executives in Part IV.C.

Section 910.1 defines the term “senior executive” as well as related terms. Because the
Commission’s rationale for the final rule’s differential treatment of senior executives provides
important context for these definitions, the Commission describes these definitions in Part
IV.CA4.

G. Definition of “Worker”

1. Proposed Definition

In the NPRM, the Commission proposed to define “worker” in proposed § 910.1(f) as “a
natural person who works, whether paid or unpaid, for an employer.”*>° Proposed § 910.1(f) also
stated that “the term [worker] includes, without limitation, an employee, individual classified as
an independent contractor, extern, intern, volunteer, apprentice, or sole proprietor who provides a
service to a client or customer.”>%

In the NPRM, the Commission explained that it intended the term “worker” to include
not only employees, but also individuals classified as independent contractors, as well as other
kinds of workers.*®! The Commission explained that, under proposed § 910.1(f), the term
“worker” would include any natural person who works, whether paid or unpaid, for an employer,
without regard to whether the worker is classified as an “employee” under the FLSA or any other
statute that draws a distinction between “employees” and other types of workers.>%

The Commission stated in the NPRM that it was concerned that if the rule were to define

workers as “employees” according to, for example, the FLSA definition, employers may

3% NPRM, proposed § 910.1(f).
360 17

361 1d. at 3511.

362 17
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misclassify employees as independent contractors to evade the rule’s requirements.>®* The
Commission explained it had no reason to believe non-competes that apply to workers who are
treated as independent contractors under the FLSA or interns tend to negatively affect
competitive conditions to a lesser degree than non-competes that apply to employees, and that
such non-competes may, in fact, be more harmful to competition, given that these other types of
workers tend to have shorter working relationships.*%* In addition, the Commission explained
that the purported business justifications for applying non-competes to independent contractors
would not be different or more cognizable from those related to employees.®>

Proposed § 910.1(f) also stated that the term worker “does not include a franchisee in the
context of a franchisee-franchisor relationship.”*% The Commission explained that the
relationship between a franchisor and franchisee may in some cases be more analogous to the
relationship between two businesses than the relationship between an employer and a worker,
and that the evidentiary record before the Commission related primarily to non-competes arising
solely out of employment.*®’” The Commission therefore stated that it believed it would be
appropriate to clarify that a franchisee—in the context of a franchisor-franchisee relationship—is
not a “worker” for purposes of proposed § 910.1(f).>%®

Proposed § 910.1(f) further clarified, however, that the term worker “includes a natural
person who works for the franchisee or franchisor,” and that “non-competes between franchisors
2369

and franchisees remain subject to [F]ederal antitrust law as well as all other applicable law.

The Commission explained that these laws include State laws that apply to non-competes in the

363 Id

364 Id

365 Id

366 Id. at 3511, 3520.
367 Id.

368 Id

39 Id. at 3511.
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franchise context.>’® The Commission also clarified that it was not proposing to find that non-
competes between franchisors and franchisees are beneficial to competition.’”!

2. Comments Received

Several commenters stated that they agreed with the proposed definition of “worker”
because it applies to all workers without regard to their classification. Many of these commenters
specifically urged the Commission to adopt a final definition that includes all categories of
workers regardless of whether they are classified as employees, including independent
contractors, “gig” workers, and others. These commenters pointed to the Commission’s
preliminary finding that non-competes are widely used across the economy. They cited
employers’ frequent misclassification of workers as independent contractors, agreeing with
concerns raised in the NPRM that, if “worker” excludes independent contractors, employers may
misclassify workers as independent contractors to avoid complying with the rule. Many
commenters stated that millions of workers are misclassified as independent contractors,
including a disproportionate number of women, people of color, and low-income workers. These
commenters expressed concern that, if the rule excluded independent contractors from coverage,
it would fail to benefit these groups, for whom non-competes may be particularly exploitative
and coercive.

On the other hand, several commenters suggested removing bona fide independent
contractors and sole proprietors from the definition of “worker.” Two industry groups contended
that there is a lack of data regarding the prevalence and effects of non-competes among
independent contractors as opposed to other kinds of workers and that, as a legal matter, the

evidence is insufficient to justify including independent contractors as “workers” under the rule.

370 Id.
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A few industry organizations also contended that, because they have more control over their
work and generally work for more than one employer, independent contractors have greater
bargaining power than other workers. One academic commenter suggested that non-competes
between employers and independent contractors are more akin to agreements between businesses
than agreements between employers and workers. A few of these industry organizations also
contended that non-competes are justified because independent contractors provide services
outside the scope of their employers’ expertise and thus have greater access to sensitive
information than other workers. Other industry organizations contended that small businesses
employ more independent contractors than their larger rivals. These commenters stated that, to
protect small businesses from being impacted disproportionately by the rule, the definition of
“worker” should exclude independent contractors. Finally, a few industry trade organizations and
an academic commenter stated that independent contractors should be excluded from coverage
under the rule to avoid “free riding,” in which a contractor working for one firm can use that
firm’s assets—Ilike tools or databases—to benefit another firm.

Several commenters suggested changes to the definition of “worker” to maximize the
rule’s coverage and close potential loopholes. One worker advocacy group noted that, combined
with the proposed definition of “employer,” the proposed definition of “worker”—a natural
person who works “for an employer”—appeared to exclude workers who work for a person other
than the person who hired or contracted with them to work. The commenter noted that workers
are often employed indirectly—by way of a contractual relationship with a staffing agency, an
affiliate of their common-law employer, or some entity other than their common-law employer—
and that non-competes are often imposed on workers by the non-hiring party. In order to ensure

these workers are covered by the rule, the commenter suggested that the definition of “worker”
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should also cover a person who works “directly or indirectly” for an employer and that the
definition specifically include “a person who works for the employer under an arrangement with
a professional employer organization, statutory employer, wholly owned entity of which the
person is the sole or principal employee or service provider, loan-out arrangement or similar
arrangement.”

The same commenter also argued that employers often impose non-competes on workers
who own a portion of the business while not applying the same restriction to outside investors
who do not work for the company, and that such worker-owner non-competes should be treated
as employment-related non-competes. In order to ensure these workers are covered by the rule,
the commenter suggested that “worker” should also include “a person who holds direct or
indirect equity or other interest in the employer and who provides services to or for the benefit of
the employer.” Another commenter suggested that, for clarity, “worker” should specifically
exclude a “substantial owner, member or partner” as defined in the sale-of-business exception.

Several State attorneys general, local government commenters, academic commenters,
and a worker advocacy group warned that categorically excluding franchisees from the definition
of “worker” would lead employers to misclassify workers as franchisees to evade the rule’s
requirements. Some commenters suggested incorporating the “ABC” test—a common law test
designed to determine whether a worker is an employee based on fact-specific conditions—into
the definition of “worker” to prevent evasion.>”?

Some commenters requested that the Commission revise the definition of “worker” to
exclude or include certain workers from coverage under the rule. These comments are addressed

in Part IV.C (comments requesting an exclusion for senior executives) and in Part V.D

372 See, e.g., Dynamex Operations W. v. Superior Ct., 4 Cal. 5th 903, 955-957 (Cal. 2018).

99



(comments requesting exclusions for other categories of workers).

3. The Final Rule

After considering the comments, the Commission revised the definition of “worker” in
three ways to clarify that the term covers all current and former workers, regardless of which
entity hired or contracted with them to work, and regardless of a worker’s title or status under
any other applicable law.

First, the Commission added “or who previously worked” to the basic definition of
“worker” as “a natural person who works.” This revision is designed to clarify that former
workers are considered “workers” under the final rule, such as where an employer is required to
notify a former worker that their non-compete is no longer enforceable.?”?

Second, the Commission removed “for an employer” from the definition. This revision is
designed to ensure that the final rule covers workers who are hired by one party but work for
another, closing the unintended loophole identified by commenters regarding third-party hiring.

Third, the Commission added “without regard to the worker’s title or the worker’s status
under any other State or Federal laws” prior to the list of examples of different categories of
workers that the definition covers. This change is designed to make more explicit that the term
“worker” includes all workers regardless of their titles, status under other laws, or the details of
the contractual relationship with their employer.

The Commission has made two additional changes to the definition for clarity. First, the
Commission has revised the phrase “individual classified as an independent contractor” to
“independent contractor.” Second, the Commission has added “a natural person who works for a

franchisee or franchisor” to the non-exclusive list of examples of types of workers that would be

373 See § 910.2(b).
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covered by the definition. This language is simply moved from elsewhere in the definition.
Third, the Commission has removed the sentence reading “[nJon-competes between franchisors
and franchisees would remain subject to Federal antitrust law as well as all other applicable law”
from the definition to avoid the implication that only such non-competes remain subject to
Federal antitrust law and other applicable law.

The Commission declines to specify that a “worker” includes an owner who provides
services to or for the benefit of their business because the definition already encompasses the
same.

The Commission is not persuaded by commenters’ arguments that independent
contractors or sole proprietors are inherently different from other kinds of workers with respect
to non-competes, and therefore declines to exclude them from the definition of “worker.”
Commenters did not present persuasive evidence that non-competes that apply to independent
contractors or sole proprietors tend to negatively affect competitive conditions to a lesser
degree—or are restrictive, exclusionary, exploitative, or coercive to a lesser degree—than non-
competes that apply to other workers. As noted by commenters who supported including
independent contractors, non-competes’ tendency to negatively affect competitive conditions by
restricting workers’ ability to change jobs or start businesses is not contingent on whether the
worker is an employee or an independent contractor. While some commenters contended that
independent contractors have more independence and more access to intellectual property than
other workers, commenters did not provide evidence that this is the case. Moreover, even were
this to be true, it would not justify an exclusion, because the Commission generally declines to
exclude workers based on their access to intellectual capital or their independence for the reasons

explained in Part V.D.
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Furthermore, whether a worker is an employee or an independent contractor does not
impact employers’ ability to exploit imbalances of bargaining power or limit employers’ ability
to use less restrictive alternatives to non-competes to protect their intellectual property. While
commenters who supported excluding independent contractors contended that independent
contractors have more bargaining power than other workers, this contention is not backed by
evidence. While some economists hypothesize that, theoretically, independent contractors may
have more bargaining power vis-a-vis employers than employees do, they do not provide
empirical evidence to support that assertion. Furthermore, as described by a report from the
Treasury Department that was based on an extensive literature review, independent contractors
may have less bargaining power than employees in many respects.®’*

The Commission is also not persuaded that non-competes are necessary to prevent “free
riding” by independent contractors who use one firm’s assets to benefit another. The final rule
prohibits agreements that restrain a worker from working after the scope of employment has
ended and does not prohibit agreements which prevent a worker from working for two firms
simultaneously. In addition, any “free riding” may be addressed through less restrictive means,
including through agreements prohibiting an independent contractor from using assets provided
by one firm to benefit another.

Nor is the Commission persuaded that small businesses will be disproportionately
harmed by a rule which prohibits non-competes for independent contractors. Commenters did
not provide evidence to support their assertion that small businesses employ more independent
contractors than larger ones.

The Commission agrees with the commenters who contended that excluding independent

374 U.S. Treasury Dep’t, Report, The State of Labor Market Competition (Mar. 7, 2022) (hereinafter “Treasury Labor
Market Competition Report™).
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contractors may have the effect of excluding misclassified workers, who may be among the most
vulnerable to exploitation and coercion. The recent overview by the U.S. Department of Labor
(“DOL”) of the evidence on misclassification led it to conclude that although the prevalence of
misclassification of employees as independent contractors is unclear, there is evidence that it is
nonetheless “substantial” and has a disproportionate effect on workers who are people of color or
immigrants because of the disparity in occupations most affected by misclassification, which
include jobs in construction, trucking, delivery, home care, agriculture, personal care, ride-
hailing services, and janitorial and building services.?”> The Commission also agrees with
commenters that contended that excluding independent contractors from the definition of
“worker” could increase employers’ incentive to misclassify workers as independent contractors.
Indeed, misclassification is often motivated by attempts to evade the application of laws.

Because there is no reason to believe that non-competes that apply to independent
contractors or sole proprietors tend to negatively affect competitive conditions to a lesser degree,
or are restrictive, exclusionary, exploitative, or coercive to a lesser degree, than non-competes
that apply to employees—and in light of substantial evidence of widespread employee
misclassification—the Commission declines to exclude independent contractors from the
definition of “worker.” For this reason, the Commission also declines to incorporate the “ABC”
test or other tests designed to differentiate between independent contractors and employees.
IV. Section 910.2: Unfair Methods of Competition

A. Introduction
1. Overview of the Commission’s Findings and Determinations

In the NPRM, the Commission proposed to categorically ban employers from using non-

375 Employee or Independent Contractor Classification Under the Fair Labor Standards Act, 89 FR 1638, 1735 (Jan.
10, 2024).
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competes with all workers, including existing agreements. However, the Commission sought
comment on whether it should adopt different standards for non-competes with senior
executives, and, if so, how it should define senior executives.?’® Based on the totality of the
evidence, including its review of the empirical literature, its review of the full comment record,
and its expertise in identifying practices that harm competition, the Commission in this final rule
finds that non-competes with all workers are an unfair method of competition—although its
rationale differs with respect to workers who are and are not senior executives.

The final rule provides that it is an unfair method of competition—and therefore a
violation of section 5—for employers to, inter alia, enter into non-competes with workers on or
after the final rule’s effective date.>’”” The Commission thus adopts a comprehensive ban on new
non-competes with all workers. With respect to existing non-competes, i.e., non-competes
entered into before the final rule’s effective date, the Commission adopts a different approach for
senior executives®’® than for other workers. Existing non-competes with senior executives can
remain in force; the final rule does not cover them.?”® For workers who are not senior executives,
existing non-competes are no longer enforceable after the final rule’s effective date.*°
Employers must provide such workers with existing non-competes notice that the non-competes
will not be enforced after the final rule’s effective date.?®!

Specifically, with respect to workers who are not senior executives, the Commission

determines that it is an unfair method of competition for a person to enter into or attempt to enter

into a non-compete clause; enforce or attempt to enforce a non-compete clause; or represent to

376 NPRM at 3519.

377 See § 910.2(a)(1)(i) and § 910.2(a)(2)(0).
378 See § 910.1 (defining “senior executive”).
379 See Part IV.C.3.

30 See § 910.2(a)(1)(ii) and § 910.2(a)(1)(iii).
1 See § 910.2(b).
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the worker that the worker is subject to a non-compete clause.*®?> The Commission finds that with
respect to these workers, these practices are unfair methods of competition in several
independent ways:
e The use of non-competes is restrictive and exclusionary conduct that tends to negatively
affect competitive conditions in labor markets.
e The use of non-competes is restrictive and exclusionary conduct that tends to negatively
affect competitive conditions in product and service markets.
e The use of non-competes is exploitative and coercive conduct that tends to negatively
affect competitive conditions in labor markets.
e The use of non-competes is exploitative and coercive conduct that tends to negatively
affect competitive conditions in product and service markets.

In contrast, with respect to senior executives, the Commission determines that it is an
unfair method of competition for a person to enter into or attempt to enter into a non-compete
clause; enforce or attempt to enforce a non-compete clause entered into after the effective date;
or represent that the senior executive is subject to a non-compete clause, where the non-compete
clause was entered into after the effective date. The Commission does not find that non-competes
with senior executives are exploitative and coercive. With respect to senior executives, the
Commission finds that non-competes are unfair methods of competition in two independent
ways:

e The use of non-competes is restrictive and exclusionary conduct that tends to negatively
affect competitive conditions in product and service markets.

e The use of non-competes is restrictive and exclusionary conduct that tends to negatively

32 See § 910.2(a)(1).
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affect competitive conditions in labor markets.

The final rule allows existing non-competes with senior executives to remain in force.
Because the harm of these non-competes is principally that they tend to negatively affect
competitive conditions (rather than exploiting or coercing the executives themselves), and due to
practical concerns with extinguishing existing non-competes for such executives, the final rule
prohibits employers only from entering into or enforcing new non-competes with senior
executives.

Parts IV.B and IV.C set forth the findings that provide the basis for the Commission’s
determinations that the foregoing practices are unfair methods of competition under section 5 for
these two categories of workers, respectively.*®* In these sections, the Commission also describes
and responds to comments regarding the preliminary findings in the NPRM that informed its
preliminary determinations related to unfair methods of competition.

2. Analytical Framework for Assessing Empirical Evidence

Before turning to the basis for its findings, the Commission describes the analytical
framework it has applied in assessing the empirical evidence on non-competes. In the NPRM, the
Commission discussed the existing empirical literature on non-competes and its assessment of
those studies, including its preliminary view of which studies were more robust and thus should
be given more weight.>®* In response, some commenters argued that the Commission gave too

much weight to certain studies or too little weight to others.3%

383 In addition to the findings described in Parts IV.B and C, the Commission finds that the use of non-competes by
employers substantially affects commerce as that term is defined in section 5 and burdens a not insubstantial portion
of commerce. The findings in Parts IV.B and C apply with respect to senior executives and other workers, whether
considered together or respectively. The evidence establishes that non-competes affect labor mobility, workers’
earnings, new business formation, and innovation, including empirical evidence specifically identifying cross-border
effects with respect to earnings, see infra notes 464-468 and accompanying text, and innovation, see infra note 563
and accompanying text.

384 See NPRM at 3484-93.

385 The Commission discusses comments addressing specific studies in Parts IV.B, IV.C, and IV.D.
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The Commission notes that the methodologies of empirical studies on the effects of non-
competes vary widely. In this final rule, based on the Commission’s longstanding expertise
assessing empirical evidence relating to the effects of various practices on competition, the
Commission gives more weight to studies with methodologies that it finds are more likely to
yield accurate, reliable, and precise results. In evaluating studies, the Commission utilized the
following five principles that reflect best practices in the economic literature.

First, the Commission gives more weight to studies examining the effects of a change in
legal status or a change in the enforceability of non-competes, and less weight to studies that
simply compare differences between workers who are subject to non-competes and those who
are not. Studies that look at what happens before and after a change in State law that affects the
enforceability of non-competes provide a reliable way to study the effects of the change. This is
especially true when only the enforceability of non-competes changes, and not other factors
affecting firms and workers. If other substantial changes do not also occur around the same time,
this study design often allows the researcher to infer that the change caused the effects—since
the likelihood that confounding variables are driving the effects or outcomes is minimal.**¢

In contrast, other studies of the use of non-competes compare a sample of workers who
are subject to non-competes with a sample of workers who are not subject to non-competes. The
shortcoming of these studies is that they cannot easily differentiate between correlation and

causation. For example, if such a study shows that workers with non-competes earn more, there

386 In Parts IV.B and C, the Commission describes how these “enforceability” studies show that increased
enforceability of non-competes results in various harms, such as reduced earnings, new business formation, and
innovation. Notably, the available evidence also shows that workers are chilled from engaging in competitive
activity even where a non-compete is likely unenforceable—for example, because they are unaware of the law or
unable to afford a legal battle against the employer. See Part IV.B.3.a.i. The fact that many workers may not adjust
their behavior in response to changes in State-level enforceability of non-competes suggests that the final rule could
result in even greater effects than those observed in the research, particularly because it would require employers to
provide workers with notice that their non-compete is no longer in effect, which would help correct for workers’
lack of knowledge of the law. See § 910.2(b).
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could be many confounding reasons for this result. For example, employers may be more likely
to enter into non-competes with workers who earn more. In contrast, a study showing that
workers’ earnings increase or decrease when non-competes are made more or less enforceable
provides much stronger evidence regarding the effect of non-competes, in isolation. Researchers
studying non-competes are aware of this bias and frequently caution that estimates of the
correlation between outcomes and the use of non-competes should not be misinterpreted as
causal.’®’

Second, the Commission gives more weight to studies examining the effects of changes
in non-compete enforceability and less weight to studies that simply compare economic
outcomes between States where non-competes are more enforceable and States where non-
competes are less enforceable. This latter category of studies is known as “cross-sectional studies
of enforceability.” Like studies based on the use of non-competes, these cross-sectional studies
of enforceability cannot easily differentiate between correlation and causation. This is because
differences between States that are unrelated to non-competes and their enforceability can easily
pollute comparisons. For example, non-competes are less enforceable in California than in
Mississippi, and the cost of living is higher in California than in Mississippi. However, the
difference in the cost of living is likely to be due to underlying differences between the
economies and geographies of the two States, rather than being attributable to non-competes. In

contrast, studies examining how changes in enforceability of non-competes affect various

outcomes—studies that look at what happens within States before and after a change in State law

387 See, e.g., Starr, Prescott, & Bishara, supra note 68 at 73 (“Our analysis of the relationships between noncompete
use and labor market outcomes . . . is best taken as descriptive and should not be interpreted causally.”); Johnson &
Lipsitz, supra note 80 at 711 (“These regressions [of firm investment on non-compete use] should be interpreted as
correlations rather than causation, since the decisions to make these investments and use [non-competes] are made
jointly.”).
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that affects the enforceability of non-competes—allow researchers to infer that the change
caused the effects.®

Despite having this limitation, the Commission believes that cross-sectional studies of
enforceability are still superior to the “use” studies described under the first principle. This is
because although comparisons of different States may have unreliable results due to confounding
variables—depending on which States are compared—"use” studies are inherently unreliable due
to confounding effects. For example, because employers enter into non-competes more often
with highly paid workers, all “use” studies related to worker earnings are inherently unreliable,
although studies that utilize data on the use of non-competes but employ a design that plausibly
identifies a causal effect may be less unreliable.

Third, the Commission gives more weight to studies assessing changes in the
enforceability of non-competes in multiple States. This reduces the possibility that the observed
change in economic outcomes was driven by an idiosyncratic factor unique to a particular State.
For example, assume State X changed its laws to make non-competes less enforceable, and new
business formation subsequently increased compared with other States. However, around the
same time it changed its non-compete law, State X also enacted legislation to provide attractive
tax incentives to entrepreneurs. It would be difficult to isolate the effect of the change in non-
compete law from the effect of the tax law change. For this reason, the Commission gives more
weight to studies that analyze the effects of multiple changes in enforceability. For example, if a
study shows that, compared with other States that did not change their non-compete laws, new

business formation rose not only in State X, but also in several other States that changed their

38 Matthew S. Johnson, Kurt J. Lavetti, & Michael Lipsitz, The Labor Market Effects of Legal Restrictions on
Worker Mobility, Nat’l Bureau of Econ. Rsch. 2 (2023) (“...cross-sectional variation in enforceability might be
correlated with other unobserved differences across states.”).
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laws to make non-competes less enforceable, the Commission would be more confident inferring
that changes in non-compete law caused these effects.

Fourth, the Commission gives more weight to studies that use sophisticated, nuanced
measures of enforceability, such as non-binary measures of non-compete enforceability that
capture multiple dimensions of non-compete enforceability. This fourth guiding principle
ensures accuracy and granularity in the measurement of non-compete enforceability.

There are a variety of different factors that affect the enforceability of non-competes from
State to State, including (among others) the permissible geographic scope and duration of non-
competes and how high the employer’s burden of proof is to establish that a non-compete is
enforceable. Given the different factors involved, the overall level of non-compete enforceability
from State to State falls along a spectrum; it is not as simple as whether non-competes are
enforceable or not. Thus, scales which use binary measures miss nuance between States. This is
true for enforceability overall (e.g., scales which simply assign States to “enforcing” or “non-
enforcing” categories) and for elements of enforceability (e.g., scales which assess whether a
non-compete is enforceable if a worker is fired with a yes or no answer). While no scale is
perfect, scales which allow for multidimensionality and granularity measure non-compete
enforceability (and thus the effects that stem from it) with a higher degree of accuracy.*®

Fifth, the Commission gives more weight to studies in which the outcome studied by the
researchers is the same as the outcome the Commission is interested in or is an effective proxy
for the outcome the Commission is interested in. It gives less weight to studies that use
ineffective proxies. For example, some outcomes are relatively easy to study. There is extensive

data on workers’ earnings at the State level, so researchers can simply use this data to study how

38 Jonathan M. Barnett & Ted Sichelman, The Case for Noncompetes, 87 U. Chi. L. Rev. 953 (2020).
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changes in non-compete enforceability affect workers’ earnings in a State. Other outcomes,
however, may be more challenging to quantify directly, and thus researchers may use proxies for
understanding the effect they are studying. For example, there is no single metric that measures
innovation in the economy. For this reason, to learn about how non-competes affect innovation, a
researcher might study the effect of changes in non-compete enforceability on the number of
patents issued in the State as a proxy for innovation. However, proxies can sometimes be
ineffective or inapt. For example, a study that analyzes the effect of non-compete enforceability
on the number of patents issued is generally a weaker proxy for innovation than a study that also
takes into account the quality of patents issued. For this reason, the Commission gives more
weight to studies that measure the exact outcome of interest or studies that use effective proxies.
While these five guiding principles are important indicators of the relative strength of
empirical studies evaluated by the Commission for the purpose of this final rule, the
Commission’s assessment of empirical studies was holistic and relied on its economic expertise.
In addition to the guiding principles described in this Part I[V.A.2, the Commission’s holistic,
expert assessment of the empirical evidence also included considering characteristics of studies
important in any context, such as data quality, statistical precision, and other factors.
In some instances, the Commission cites studies beyond those discussed in the NPRM.

The Commission cites such studies only where they check or confirm analyses discussed in the
NPRM, or where the Commission is responding to comments raising them. The Commission’s
findings do not rest on these studies, however, and they are not necessary to support its findings.

B. Section 910.2(a)(1): Unfair Methods of Competition—Non-Competes with Workers

Other Than Senior Executives

The Commission now turns to the basis for its findings that non-competes with workers
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other than senior executives are an unfair method of competition. As explained in Part II.F, under
section 5, the Commission assesses two elements: (1) whether the conduct is a method of
competition, as opposed to a condition of the marketplace, and (2) whether it is unfair, meaning
that it goes beyond competition on the merits. The latter inquiry has two components:
(a) whether the conduct has indicia of unfairness, and (b) whether the conduct tends to negatively
affect competitive conditions. These two components are weighed according to a sliding scale.

Non-competes with workers other than senior executives satisfy all the elements of the
section 5 inquiry.>*° As described in Part IV.B.2, such non-competes are facially unfair because
they are restrictive and exclusionary, and because they are exploitative and coercive. And as
described in Part IV.B.3, such non-competes tend to negatively affect competitive conditions in
labor markets and markets for products and services. As explained in Part IL.F, the legal standard
for an unfair method of competition under section 5 requires only a tendency to negatively affect
competitive conditions. The inquiry does not turn on whether the conduct directly caused actual
harm in a specific instance. Here, the tendency of non-competes to impair competition is obvious
from their nature and function. And even if this tendency were not facially obvious, the evidence
confirms that non-competes do in fact have a negative effect on competitive conditions.

The Commission finds that the empirical research described in this Part IV.B supports
findings related to workers other than senior executives.*"!

1. The Commission Finds That Non-Competes Are a Method of Competition, Not a

390 For the sake of readability, in this Part IV.B, the Commission refers to non-competes with workers other than
senior executives as ‘“non-competes.”

31 Some of the studies described in Part IV.B analyze non-competes between employers and workers across the
labor force. Other studies analyze non-competes with particular populations of workers. In each of the studies
described in Part IV.B, non-competes with workers other than senior executives represented a large enough segment
of the sample that the study supports findings related to the effects of non-competes for such workers. Studies that
focus primarily on non-competes for senior executives are described in Part IV.C, which explains the Commission’s
findings related to non-competes with senior executives.
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Condition of the Marketplace

With respect to the first element, whether the conduct is a method of competition, the
Commission preliminarily found in the NPRM that non-competes are a method of competition
under section 5 because they are specific conduct undertaken by an actor in a marketplace, as
opposed to merely a condition of the marketplace.**> No commenters disagreed with this finding,
and the Commission reaffirms its preliminary finding that non-competes are a method of
competition.

2. The Commission Finds That Non-Competes Are Facially Unfair Conduct

The Commission finds that non-competes are facially unfair conduct under section 5
because they are restrictive and exclusionary. The Commission further finds that non-competes
are facially unfair under section 5 because they are exploitative and coercive.

a. Non-competes are restrictive and exclusionary conduct.

Under section 5, indicia of unfairness may be present where conduct is restrictive or
exclusionary, provided that the conduct also tends to negatively affect competitive conditions.?*
In the NPRM, the Commission explained that non-competes are restrictive conduct.*** No
commenters disputed this analysis, and the Commission reaffirms its preliminary finding that
non-competes are restrictive.

The restrictive nature of non-competes is evident from their name and function: Non-
competes restrict competitive activity. They do so by restricting a worker’s ability to seek or
accept other work or start a business after the worker leaves their job, and by restricting

competitors from hiring that worker. Because non-competes facially restrict competitive activity,

392 NPRM at 3504.
393 See Part I1.F.
394 NPRM at 3500.
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courts have long held they are restraints of trade and proper subjects for scrutiny under the
antitrust laws.*

The restrictions that non-competes impose on workers are often substantial. Non-
competes can severely restrict a worker’s ability to compete against a former employer. For most
workers, the most natural alternative employment options are jobs in the same geographic area
and in the same field. These are the very jobs that non-competes typically prevent workers from
taking. Furthermore, for most workers, the most practical entrepreneurship option is starting a
business in the same field. This is the very opportunity that non-competes typically prevent
workers from pursuing. Moreover, the record before the Commission reflects that non-competes
are often so broad as to force a worker to sit out of the labor market altogether.

In the NPRM, the Commission used the term “restrictive” to encompass both restrictive
and exclusionary conduct.?*® In this final rule, in addition to finding that they are restrictive
conduct, the Commission separately finds that non-competes are exclusionary conduct because
they tend to impair the opportunities of rivals. Where a worker is subject to a non-compete, the
ability of a rival firm to hire that worker is impaired. In addition, where many workers in a
market are subject to non-competes, the ability of firms to expand into that market, or
entrepreneurs to start new businesses in that market, is impaired.

For the foregoing reasons, the Commission finds that the use of non-competes with

395 See, e.g., Am. Tobacco Co.,221 U.S. 106, 181-83 (1911) (holding that several tobacco companies violated
Sections 1 and 2 of the Sherman Act due to the collective effect of six of the companies’ practices, one of which was
the “constantly recurring” use of non-competes); Newburger, Loeb & Co., Inc., 563 F.2d 1057, 1082 (2d Cir.)
(“Although such issues have not often been raised in the federal courts, employee agreements not to compete are
proper subjects for scrutiny under section 1 of the Sherman Act. When a company interferes with free competition
for one of its former employee’s services, the market’s ability to achieve the most economically efficient allocation
of labor is impaired. Moreover, employee-noncompetition clauses can tie up industry expertise and experience and
thereby forestall new entry.”) (internal citation omitted).

3% NPRM at 3500 (“Non-competes also restrict rivals from competing against the employer to attract their
workers.”).
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workers other than senior executives is facially unfair under section 5 because it is conduct that
is restrictive or exclusionary.
b. Non-competes are exploitative and coercive conduct.

Conduct may violate section 5 where it is exploitative or coercive and tends to negatively
affect competitive conditions.**” Indeed, where conduct is exploitative or coercive, it evidences
clear indicia of unfairness, and less may be necessary to show a tendency to negatively affect
competitive conditions.>*®

In the NPRM, the Commission preliminarily found that non-competes with workers other
than senior executives were exploitative and coercive because in imposing them on workers,
employers take advantage of their unequal bargaining power.>*” The Commission also
preliminarily found that non-competes are exploitative and coercive at the time of the worker’s
potential departure, because they force a worker to either stay in a job the worker wants to leave
or force the worker to bear other significant harms and costs, such as leaving the workforce or
their field for a period of time; relocating to a different area; violating the non-compete and
facing the risk of expensive and protracted litigation; or attempting to pay the employer to waive
the non-compete.**

The Commission received an outpouring of comments on the question of whether non-
competes were exploitative or coercive. Thousands of workers described non-competes as
pernicious forces in their lives that took advantage of their lack of bargaining power and forced

them to make choices that were detrimental to their finances, their careers, and their families.

Above all, the predominant themes that emerged from the comments were powerlessness and

397 See Part I1.F.

398 See id.

399 NPRM at 3502-04.
400 14, at 3504.
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fear.

Thousands of workers reported feeling powerless to avoid non-competes, either because
the worker needed the job or because non-competes were pervasive in the worker’s field.
Hundreds of workers reported that non-competes were unilaterally imposed on them. Workers
overwhelmingly reported that they did not bargain over non-competes, did not receive
compensation for non-competes, and were not represented by counsel in connection with non-
competes, with only rare exceptions.

And hundreds of workers reported that even where they wanted a job with better pay or
working conditions, or to strike out on their own, the fear of litigation from a deep-pocketed
employer or the fear of being without work prevented them from doing so. Hundreds of workers
described how this fear coerced them into remaining in jobs with poor conditions or pay,
including dangerous or toxic work environments; into leaving an industry or profession that they
invested, trained, studied, or were experienced in, damaging or derailing their careers; into
moving away from their home, uprooting or separating their families; or into enduring long-
distance commutes, which made it harder to care for and spend precious time with their loved
ones. Many workers described how this fear hung above them even if they thought the non-
compete was overbroad and probably unenforceable under State law, because having to defend a
lawsuit from an employer for any length of time would devastate their finances.

Based on the entirety of the record, for the following reasons, the Commission finds non-
competes with workers other than senior executives are exploitative and coercive because they
are unilaterally imposed by a party with superior bargaining power, typically without meaningful
negotiation or compensation, and because they trap workers in worse jobs or otherwise force

workers to bear significant harms and costs.
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i. Non-competes with workers other than senior executives are
unilaterally imposed.

The Commission finds that employers almost always unilaterally impose non-competes,
exploiting their superior bargaining power to impose—without any meaningful negotiation or
compensation—significant restrictions on a worker’s ability to leave for a better job or to engage
in competitive activity.

The Commission finds that employers have significantly more bargaining power than
workers. Most workers, especially workers other than senior executives, depend on income from
their jobs to get by—to pay their rent or mortgage, pay their bills, and put food on the table. The
loss of a job or a job opportunity can severely damage workers’ finances and is far more likely to
have serious financial consequences for a worker than the loss of a worker or a job candidate
would have for most employers.

The Treasury Department, in a report based on an extensive literature review, finds that
firms generally have considerable labor market power.*’! The report states that concentration in
particular industries and locations can increase employers’ labor market power.**> However, the
report explains that, even in the absence of concentration, firms have significant labor market
power due to a variety of factors.

As the report notes, some of these factors are inherent in the firm-worker relationship.
The report states that workers are at an informational disadvantage relative to firms, often not
knowing what other workers earn or the competitive wages for their labor.*** The report states

further that workers often have limited or no ability to switch locations and occupations quickly

401 Treasury Labor Market Competition Report, supra note 374 at i-ii.
402 Id. ati.
403 g
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and may lack the financial resources to support themselves while they search for jobs that pay
more and better match their skills and abilities.*** According to the report, these conditions often
enable firms to exert market power even in labor markets that are not highly concentrated. *%>

In addition to factors inherent to the employer-worker relationship, the report concludes
that firms use a wide range of practices to restrain competition for workers, including sharing
wage information and conspiring to fix wages with other firms; agreeing not to hire other firms’
workers; and adopting non-competes, mandatory arbitration agreements, and overbroad
NDAs.*% The report also states that practices such as outsourcing and worker misclassification
have further diminished workers’ market power.*"” Overall, the report finds that employers’
labor market power has resulted in a 20% decrease in wages relative to the level in a fully
competitive market. %

The Commission finds that employers are able to exploit their considerable labor market
power—and indeed routinely do so—with respect to non-competes imposed on workers other
than senior executives. Employers are repeat players who are likely to have greater experience
and skill at bargaining than individual workers in the context of negotiating employment terms
such as non-competes.**® Research has found that employers present non-competes in standard-

410

form contracts,*!® which workers are unlikely to read,*'! and that workers rarely bargain over

404 14
405 Id.

406 14

407 Id. at ii.

408 Id

409 See, e.g., Samuel Stores, Inc. v. Abrams, 108 A. 541, 543 (Conn. 1919); Sunder Energy, LLC v. Jackson, 305
A.3d 723, 753 (Del. Ct. Chancery 2023).

410 Starr, Prescott, & Bishara, supra note 68 at 72 (“Taken together, the evidence in this section indicates that
employers present (or employees receive) noncompete proposals as take-it-or-leave-it propositions.™).

41 See, e.g., Todd D. Rakoff, Contracts of Adhesion: An Essay in Reconstruction, 96 Harv. L. Rev. 1173 (1983);
Russell Korobkin, Bounded Rationality, Standard-Form Contracts, and Unconscionability, 70 U. Chi. L. Rev. 1203,
1217 (2003).
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non-competes and rarely seek the assistance of counsel in reviewing non-competes.*!> Many
workers also lack the legal training or legal knowledge necessary to understand whether a
particular non-compete is enforceable or the consequences of entering into a non-compete. The
available evidence indicates that many workers are not aware of the applicable law governing
non-competes or their rights under those laws.*!* Research has also found that employers exploit
their power over workers by providing them with non-competes after they have accepted the job
offer—and in many cases, on or after their first day of work—when the worker’s negotiating
power is at its weakest, since the worker may have turned down other job offers or left their
previous job.*!*

The comment record provides strong support for the Commission’s finding that non-
competes are coercive and exploitative because they are typically unilaterally imposed by
employers on workers other than senior executives. [llustrative examples of the comments the
Commission received include the following:

e [ am apracticing OB/GYN physician in Shreveport, LA. ... I was put into a non-

negotiable, vague non-compete with NO expiration date. . . .  needed a job. [ was in a

large amount of debt with accumulating interest during my four years of residency with a

minimal salary. Honestly, I could not afford an attorney. So naively I trusted that the

people that had been training me for the past 4 years would not take advantage of me in a

contract. I did not have the ability to seek advice on “how” to negotiate a contract with

my mentors since my mentors were the ones who wrote the contract.*!3

e As [a] physician who recently negotiated a new contract, I support FTC changes to the
non-compete rules. . . . All three institutions [I considered working for] had unreasonable
and onerous non-competes. Essentially making it impossible to get another job in the
entire state of NJ — not just a few mile radius but two thirds of the state. . . . Non-

competes are never negotiable even when hiring a lawyer to review and negotiate the
contract. Hospitals refused to negotiate on the majority of the contract citing it is [an]

412 Starr, Prescott, & Bishara, supra note 68 at 72.

413 JJ. Prescott & Evan Starr, Subjective Beliefs About Contract Enforceability, Forthcoming, J. L. Stud. 10-11
(2022).

414 Marx (2011), supra note 81 at 706.

415 Individual commenter, FTC-2023-0007-4414.
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across the board provision that cannot be altered.*!'®

e I’m a worker that has had to consider whether to take a job that requires signing a no-
compete agreement . . . . Several times in my career, after weeks of interviewing and
salary negotiation, I’ve found myself facing a required no-compete agreement that would
drastically limit my future career options and negotiating power. Several times [’ve
accepted these agreements because I had already turned down competing offers and
found myself with limited options.*!”

e [’m aproject manager at an Interior Design & Home Staging company in Manhattan;
we’re the largest staging company on the East Coast. After I accepted my job offer and
went in to file paperwork, I was very briefly walked through what this non-compete
means (the details were not made entirely clear; I believe they left it intentionally murky)
and it was buried deep in the new employee rules and regulations packet I needed to read
and sign at my onboarding. I personally am very against these agreements because, as
mine states, I cannot work with “a competing staging company” or for any of the clients
of my current company. Again, we’re the largest staging firm on the east coast and have a
lot of clients (we do over 100 stagings per year). Essentially, I am completely shut out of
working in the industry in NYC as there are only a handful of other staging companies
that can pay me a living wage to do so.*!8

¢ You might say that we might be able to negotiate out of a non-compete in our contract,
but that is simply not true. In my hospital, I was already established, owning a house and
having kids in school in a spouse in a career when the Hospital came forward and sit on
my next contract renewal that I had no choice, but to sign a noncompete. They had me
over a barrel. At my next contract negotiation, I try to negotiate out of the noncompete,
with less salary or less benefits, and it was a nonstarter. There is zero tolerance for
negotiating out of the noncompete.*!”

e Atthe end of 2018, as a Manager at a small business (150 employees) in a niche
technology industry, I was offered shares in our company as we were acquired by a
Private Equity firm. . . . I worked with a company-provided attorney on an Employment
Agreement. This agreement offered a 6-month severance with a 1-year non-compete
period, which I negotiated down to a 6-month non-compete to match the severance
period. Later that month, I was sent an additional, previously unseen 120-page Share
Agreement that governed how I would vest the shares I had earned. I didn’t realize it at
the time, but buried toward the end of this document was another non-compete that had a
much longer timeframe dictated - 1 year from when I no longer held any shares. As it
would potentially take up to 6 years for the company to sell again, that meant an
incredibly long and indefinite sounding time period. I was given only one business day to
review this agreement, and was sent a signature packet the following day. I honestly
thought I was signing my Employment Agreement negotiated with a company attorney,

416 Tndividual commenter, FTC-2023-0007-10547.
417 Individual commenter, FTC-2023-0007-12428.
418 Individual commenter, FTC-2023-0007-12480.
419 Individual commenter, FTC-2023-0007-14706.
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not the share agreement that neither myself nor the attorney had reviewed, and which I
had only received the day prior.**

e Desperate to obtain an entry level job in the Accounting field in which I am currently
obtaining my Associate’s degree, I was presented with an offer of employment and a
non-compete agreement contract to sign. Because I needed to pay rent, I signed it.*?!

¢ On the first day of my husband’s employment, without prior notice, an extensive 2 year
non-compete clause was put in his employment contract and while it was noted within the
clause he could seek counsel, when you are in the middle of your first day of work it’s
not practical. In addition, for most people, if it is your first experience with a non-
compete, you likely do not have the funds to pay a $750 per hour lawyer to advise and
negotiate on your behalf, nor realize the possible long-term consequences.*??

Many commenters agreed with the Commission’s preliminarily finding that employers
generally have considerable labor market power. Even commenters opposing the NPRM did not
generally dispute the notion that there is unequal bargaining power between employers and
workers. Many workers stated that non-competes are pervasive in their industry, meaning they
could not find a job without one. Many commenters stated that high wages or skills do not
automatically translate into more bargaining power or sufficiently mitigate the harms from non-
competes, especially in concentrated markets or markets where so many employers use non-
competes that workers effectively have no choice but to sign them. Commenters also said that
underrepresented groups may have even less bargaining power to negotiate non-competes and
are less likely to have the resources for litigation, which could have an increased deterrent effect
on worker mobility.

Hundreds of commenters stated that workers are rarely, if ever, able to negotiate their

non-competes because non-competes are typically presented in a take-it-or-leave-it fashion.

420 Individual commenter, FTC-2023-0007-2347.
41 Individual commenter, FTC-2023-0007-2600.
422 Individual commenter, FTC-2023-0007-5933.
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These comments spanned both lower-wage workers and workers in high-wage industries. **
Workers often stated that they were “forced” to sign a non-compete. Very few workers said they
were able to decline signing a non-compete and still be hired or employed. An employment law
firm also agreed with the Commission and stated that non-competes are rarely subject to
negotiation.

Confirming the research described in this Part IV.B.2.b.i, many workers—including
highly paid and highly skilled workers—stated that they did not receive notice that they would
be required to sign a non-compete until after accepting a job offer. Some workers said they were
told of the non-compete after accepting the job but before starting work. Many workers who
described when they were notified of a non-compete said it was on their first day of work or even
later. Many workers stated that they were required to sign their non-compete after a merger or
acquisition—i.e., after they were already on the job but there was a change in ownership of the
company. For example, a trade organization stated that it is common for the purchaser of a
business to impose non-competes on its workers, which may trap workers in an organization
different from the one they originally agreed to work for. An employment law firm commented
that even highly paid or highly skilled workers do not always receive notice of non-competes
with the employment offer.

Many workers also stated that non-competes are often hidden or obscured. Several
workers said their non-compete was buried in other paperwork or confusingly worded or vague.

Some commenters stated that their employer refused to allow them to have a copy of their non-

423 Industries that the Commission considered as higher wage industries included but were not limited to engineers,
entertainment (namely on-air talent), entrepreneurs, financial services, dentists, physicians, sales workers, tech
industry workers, and veterinarians. Industries were assessed as high wage based on BLS occupational wage data.
BLS, Occupational Employment and Wage Statistics, https://www.bls.gov/oes/tables.htm (based on the May 2022
National XLS table).

122



compete. Many workers said their employers gave them misleading or incorrect information
about the terms or enforcement of non-competes. Each of the above categories included not only
workers from low-wage industries, but also workers from high-wage industries. While these
practices appear to be commonplace, based on the comments, the Commission also notes that
even workers who knew about non-competes before accepting the job offer—and who did not
report being misled about the non-compete—did not report bargaining or negotiating over it.

Only a small number of workers reported any negotiating over non-competes. For
example, a sales worker said they were able to negotiate a non-compete, though that worker still
supported the proposed rule. A surgeon group stated that hospitals were willing to negotiate over
non-competes, but that hospitals use the non-competes as a negotiating tactic to drive down
surgeon salaries.

Few workers who submitted comments reported being compensated for signing a non-
compete. Among those workers who did report receiving compensation, most still said they
considered their non-competes to be exploitative or coercive. For example, some workers said
they were laid off and then required to sign a non-compete as a condition for receiving
severance. A few workers said their employer had threatened to withhold their commissions
and/or pay on departure if they did not sign a non-compete. One worker reported never receiving
the compensation associated with a non-compete, because they were terminated two months after
signing.

In addition, the Commission finds that employers frequently impose non-competes even
when they are unenforceable under State law. An economist suggested that non-competes may
be used in States in which they are unenforceable because the employer hopes the State’s policy

might change, or the employer might be able to forum-shop to apply the law of another
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jurisdiction more favorable to non-competes. Some commenters stated that firms may remind
workers that they are subject to a non-compete upon departure even when those non-competes
are unenforceable because they hope that workers and competitors will abide by them.

These comments that employers often use unenforceable non-competes are supported by
research finding that employers frequently use non-competes even when they are unenforceable
under State law.*** This research suggests that employers may believe workers are unaware of
their legal rights, or that employers may be seeking to take advantage of workers’ lack of
knowledge of their legal rights or the challenges workers face enforcing their rights.

A far smaller number of commenters—a group that included many businesses and trade
organizations, and very few workers—argued that non-competes were not exploitative or
coercive. An industry organization said non-competes are understandable to a layperson with
respect to their geographic scope, time in effect, and industry to which they apply, while an
alternative trade secret case would be more complex. But even if workers understand the basic
terms of non-competes, that does not alter the Commission’s core concern that non-competes are
exploitative and coercive because they take advantage of unequal bargaining power between
employers and workers and force workers to stay in jobs they want to leave or otherwise bear
significant harms or costs. It also does not alter the Commission’s concern that non-competes
tend to negatively affect competitive conditions. Moreover, the Commission notes that the
available evidence indicates that many workers are not aware of the applicable law governing
non-competes or their rights under those laws.** In addition, many commenters stated that non-
competes were not disclosed to them before they started their job. Furthermore, the Commission

addresses why trade secret law is a less restrictive alternative for protect employers’ legitimate

424 Starr, Prescott, & Bishara, supra note 68 at 81.
425 See supra note 413 and accompanying text.
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interests in Part IV.D.2.

A few commenters stated that unequal bargaining power does not constitute an unfair
method of competition. In response, the Commission notes that it does not find that unequal
bargaining power itself is an unfair method of competition; rather, unequal bargaining power
informs its analysis of exploitation and coercion.

The comment record indicates that while some highly paid workers may seek the
assistance of counsel when negotiating non-competes, many do not. Commenters did not present
studies or other quantitative evidence that undermines the finding in Starr, Prescott, & Bishara
that less than 8% of workers seek assistance of counsel in connection with non-competes.**® The
Commission thus finds that the vast majority of workers lack assistance of counsel in connection
with entering non-competes. The Commission believes that its definition of senior executives,
discussed in Part IV.C.4, captures those workers who are most likely to seek assistance of
counsel. To the extent any other individual workers seek assistance of counsel and/or are able to
actually bargain over non-competes sufficient that a given non-compete is not exploitative and
coercive, the Commission still finds that such non-competes are unfair methods of competition
for the independent reason that they are restrictive and exclusionary conduct that tends to
negatively affect competitive conditions.

Overall, the comments provide strong support for the Commission’s finding that, with
respect to workers other than senior executives, employers almost always unilaterally impose
non-competes—exploiting their superior bargaining power to significantly restrict a worker’s
ability to leave for a better job or engage in competitive activity.

ii. Non-competes with workers other than senior executives trap

426 Starr, Prescott, & Bishara, supra note 68 at 72.
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workers in jobs or force them to otherwise bear significant harms and
costs.

The Commission finds that non-competes are exploitative and coercive because they
force workers to either stay in a job they want to leave or bear other significant harms and costs,
such as leaving the workforce or their field for a period of time; relocating out of their area; or
violating the non-compete and facing the risk of expensive and protracted litigation. In addition,
the Commission finds non-competes exert a powerful in terrorem effect: they trap workers in
jobs and force them to bear these harms and costs even where workers believe the non-compete
is overbroad and unenforceable, due to workers’ fear that having to defend a lawsuit from their
employer for any length of time would devastate their finances or ruin their professional
reputations.

The comment record provides strong support for this finding. Many workers submitted
comments supportive of the Commission’s preliminary finding that non-competes coerce
workers into remaining in their current jobs. Many workers reported staying in their job because
they feared harm to their careers if they were forced out of their field; feared having to relocate
or endure a lengthy commute due to a non-compete; or feared their non-competes would cause
them to be unemployed if they left. Several workers reported they were unable to take a specific
desired job because of a non-compete. Many workers recounted how non-competes trapped them
in jobs with poor working conditions or where they were subject to illegal conduct, including
sexual harassment.*?” Some workers said they were subject to particularly broad, even global,
non-competes, meaning leaving their field was their only option if they left their current job.

These comments spanned both lower-wage workers and workers in high-wage industries.

427 These comments are addressed in greater detail in Part IV.B.3.a.iii.
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Ilustrative examples of the comments the Commission received include the following:

e [ am ajournalist who has been forced to move across the country three times, and leave
my field entirely for one year, in order to comply with stringent non-compete agreements
... . In [one] situation, I was stuck working for abusive management who fostered a toxic
and abusive workplace, and I had to work there for more than a year until I could find a
job in another city entirely because they had threatened to sue me under the non-compete
if I left and worked for another local station. . . . [E]ven if these clauses are
unenforceable, as we’ve all heard before, who can afford the legal representation to go up
against a corporation and their lawyers when the lawsuit threat comes? My life would
have been very different if I weren’t trapped by non-competes at points in my career.**®

e As a veterinarian I support the elimination of non-compete agreements. In our profession
they still are overwhelmingly the normal expectation with contracts. . . . [Clompanies use
the fear of litigation to enforce them. As veterinary medicine very quickly becomes more
corporate owned, basically they pit us as a singular employee against large corporations
that have substantial means both financially and legally. No reasonable employee wants
to take on that battle or even can financially take on that battle. So regardless if the
clauses are ‘unenforceable’ they are enforced via intimidation. . . . When [my] job was a
terrible fit and my boss ultimately ended up ‘not renewing my contract’ I was still left
with a noncompete. This basically eliminated my ability to work within a reasonable
distance of our home. I ended up commuting an hour and 15 minutes one way for 10
months until my husband, myself, and my very young child were able to move closer to
my new job. While it was likely legally unreasonable in nature, I did not have the
resources financially to even consider the legal battle that would have had to happen for
reconsideration and I desperately needed an income to continue to pay the student debt
that comes with being a young doctor. Furthermore I had a baby that needed my focus as
well #%°

e [ was fired unjustly 11/2021 for declining the Covid vaccine. My medical and religious
exemptions were both denied. In addition to this, I was required by my former employer
contract to abide by the two-year 10 mile restrictive covenant. This greatly hindered my
ability to find employment, and I was out of work for approximately three months. I
could only find part-time work for a fraction of my former salary. Had I not had the
noncompete clause, I could have found a full-time job almost immediately.**°

e Unfortunately, the average dental school graduate has nearly $300,000 in student loan
debt, and most new dentists are unable to make their practice-ownership dreams a reality
immediately after residency. Thus, we rely on entry-level associate dentist positions to
gain experience, pay off debt, and become fiscally/professionally prepared to become
practice owners. Much to my dismay, upon interviewing for my first associate dentist
position, I quickly realized how non-competes are being used in the dental profession to
prevent vulnerable young dentists like myself from taking the next step in our careers. . . .

428 Individual commenter, FTC-2023-0007-0747.
429 Individual commenter, FTC-2023-0007-2855
430 Individual commenter, FTC-2023-0007-7561.
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Although dental associate positions come with relatively high compensation, it doesn’t
make this issue any less problematic.*’!

e My daughter had an inter-state non-compete enforced as a minimum wage medical
scribe. Originally she was working with a medical scribe company in Indiana prior to

Covid. Due to COVID and graduating from college she then moved to our home in

Oregon. She applied for a medical scribe job in Oregon with a company that did not

provide any scribe services in Indiana. But her original scribe company had 1 “office”

they were providing scribe services to in Salem, Oregon. My daughter had applied with
the local scribe company to provide services but when examined further found that her
original scribe company from Indiana was going to enforce a $5000 non-compete buy-out
fee on her to provide the services in Salem, Oregon that were within the sphere of
restriction for her “new” local scribe opportunity.+*2

Many commenters explained that non-competes forced them to relocate and described the
toll that the relocation took on their families. Other commenters stated that their families have
been forced to live apart, or that they had been separated from elderly relatives, due to a non-
compete forcing the relocation of one of the family members. Many commenters described how
long commutes undertaken to avoid non-competes increased transportation costs and caused the
worker to lose precious time with their families.

The comment record bolsters the Commission’s finding that employers wield non-
competes to coerce and exploit workers into refraining from competitive activity even where
non-competes are unenforceable. Many workers explained that they—and others in their
industry—abided by non-competes, even where they believed the non-compete was overbroad
and likely unenforceable. According to a law firm specializing in executive compensation, even
workers who can afford counsel may be unwilling to mount a long and uncertain legal battle to

challenge a non-compete. The firm said employers almost always have deeper pockets and more

access to counsel than individual workers, making workers more reluctant to litigate.

431 Individual commenter, FTC-2023-0007-8858.
432 Individual commenter, FTC-2023-0007-15249.
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Commenters further stated that employers may be able to deduct litigation costs as a
business expense, giving them the wherewithal to enforce their non-competes.

Many workers with non-competes stated that they feared legal action from their employer
or enormous legal fees if they left their current job, and most of those workers said they could
not afford litigation. Workers also stated that they are reluctant to engage in litigation against an
employer because it would harm their reputation in their industry.

Many workers reported being threatened with litigation over a non-compete when they
attempted to leave an employer. Some commenters said their non-competes contained additional
clauses making litigation more difficult, such as attorneys’ fee-shifting provisions or forced
arbitration. Other workers feared having to pay financial penalties or feared having their
compensation clawed back if their employer claimed they violated the non-compete. Each of the
above comment categories included numerous comments from workers in high-wage industries.

Commenters asserted that employers have several advantages in litigation, further
increasing the risk of challenging a non-compete. A commenter said even an extremely
overbroad non-compete may be enforceable because a court can modify it to reduce its scope or
duration. An employment attorney said employers who use overbroad non-competes to stifle
competition suffer few if any negative consequences for doing so. The employment attorney
further said that most employers do well even in a legal regime that nominally disfavors non-
competes, due to the chilling effect of the threat of litigation. One researcher cited in the NPRM
stated that non-competes have a powerful chilling effect because State laws generally do not
prohibit employers from requiring employees to sign overbroad non-competes. Accordingly, the
researcher recommended that non-competes be banned rather than restricted in scope, thereby

preventing the possibility of lawsuits (and the threat thereof).
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No commenters submitted studies or empirical evidence to contradict or otherwise call
into question the research cited in the NPRM finding that employers frequently use non-
competes even when they are unenforceable under State law. Many commenters said they
perceived non-competes to be a tool used to intimidate workers, and others specifically said they
had been intimidated when their employers took legal action against other workers who left.
These comments spanned workers in both lower-wage and high-wage industries.

The comments reflected that fields with high compensation levels were not immune from
coercion and exploitation, and that, to the contrary, specialization can increase employers’ ability
to coerce and exploit workers. For example, some commenters said highly trained and/or
specialized workers face heightened challenges in finding a job that does not violate a non-
compete without relocating or become entirely unemployable, given the smaller number of such
specialized jobs available. One commenter said that many workers are compensated highly
because they are in a small field or have a niche skillset, meaning non-competes significantly
limit their ability to find another job in their field. Some commenters in professions requiring
advanced education also submitted comments stating that significant student loan debt decreased
their bargaining power or increased the financial risk of attempting to change jobs. An
employment law firm stated that highly paid or highly skilled workers in roles that are not
limited to a single industry or business, such as finance or human resources, are more likely to be
able to find employment in another industry, while those with training and expertise in a
particular industry or type of business are at a greater risk of unemployment. Some medical
organizations and others pointed out that non-competes can be particularly exploitative and
coercive for professions such as physicians that require State licenses, credentials, and insurance,

making relocation even more difficult.

130



A far smaller number of commenters asserted that non-competes are not exploitative or
coercive and do not trap workers in jobs or force workers to bear significant harms or costs.
Several commenters argued that, because non-competes are often not exploitative and coercive at
the time of contracting, they are also not exploitative and coercive at the time the worker seeks to
leave their job. According to these commenters, to the extent a non-compete is bargained for and
fairly compensated, that same non-compete does not become exploitative and coercive at the
time of departure. In response, the Commission notes that commenters overwhelmingly reported
that workers rarely bargain in connection with, or receive compensation for, non-competes, ***
and the mere existence of compensation does not automatically make that compensation fair.

Some business and business association commenters contended that workers with higher
earnings can more easily forgo wages to wait out non-competes, and thus do not feel forced to
stay in their jobs. These commenters also argued that non-competes for these workers are often
tied to equity or severance, which the worker can choose to forego if they want to compete.
These comments are contrary to the extensive comment record indicating that even workers with
higher earnings cannot afford to forgo compensation and feel forced to stay in jobs they want to
leave due to non-competes. To the extent any such individual workers bargained for or received
compensation for a non-compete, the Commission still finds that such non-competes are unfair
methods of competition for the independent reason that they are restrictive and exclusionary
conduct that tends to negatively affect competitive conditions.

Overall, the comments provide strong support for the Commission’s finding that non-
competes are exploitative and coercive because they trap workers in jobs or force them to bear

significant harms and costs.

433 See Part IV.B.2.b.1.
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For the foregoing reasons, the Commission finds that non-competes with workers other
than senior executives are exploitative and coercive and thus facially unfair under section 5.

3. The Commission Finds That Non-Competes Tend to Negatively Affect

Competitive Conditions

Based on the Commission’s expertise and after careful review of the rulemaking record,
including the empirical research and the public comments, the Commission finds that non-
competes tend to negatively affect competitive conditions in labor markets for the reasons
explained in this Part IV.B.3.a. (As explained in Part IV.B.3.b, the Commission further finds that
non-competes tend to negatively affect competitive conditions in markets for products and
services.)

As explained in Part IL.F, the legal standard for an unfair method of competition under
section 5 requires only a tendency to negatively affect competitive conditions. The inquiry does
not turn on whether the conduct directly caused actual harm in a specific instance. Here, the
tendency of non-competes to impair competition is clear from their nature and function. In any
event, the evidence confirms that non-competes do in fact have a negative effect on competitive
conditions.

The Commission turns now to the significant evidence of harm to competition in labor
markets from non-competes, including evidence of suppressed labor mobility, suppressed
earnings, and reduced job quality.

a. Non-competes tend to negatively affect competitive conditions in labor
markets.

The Commission finds that non-competes tend to negatively affect competitive

conditions in labor markets by inhibiting efficient matching between workers and employers.
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Labor markets function by matching workers and employers. In a competitive labor
market, workers compete for jobs by offering their skills and time (i.e., their labor services) to
employers, and employers in turn compete for those labor services by offering better pay,
benefits, or other elements of job satisfaction.*** A worker who is seeking a better job—more
pay, better hours, better working conditions, more enjoyable work, or whatever the worker may
be seeking—can enter the labor market by looking for work. Prospective employers can compete
for the worker’s services, and the worker’s current employer may also compete by seeking to
retain the worker—e.g., by offering a raise, promotion, or other enticement.**> Ultimately, the
worker chooses the job that best meets their objectives, and the employer chooses the worker
who best meets theirs. In general, the more jobs and the more workers that are available—i.e.,
the more competing options the worker and employer each have—the stronger the match will be.

Thus, a key component of a competitive labor market is voluntary labor mobility.
Choice—the ability of market participants to satisfy their preferences where possible—facilitates
competition. In the labor market, voluntary labor mobility reflects both the choices or
preferences of workers and that of rival competitors.

However, non-competes introduce a major friction that tends to impair the competitive
functioning of labor markets. Non-competes inhibit the efficient matching between workers and
employers via the competitive process because, even if a competing employer offers a better job
and the worker wants to accept that better job, the non-compete will prevent the worker from
accepting it if the new job is within the scope of the non-compete (or if the worker is unsure or
afraid it may be). Meanwhile, the employer who would like to hire the worker is prevented from

competing to attract that talent. The result is less competition among employers for the worker’s

434 See Treasury Labor Market Competition Report at 3-4.
435 See id.
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services and less competition among workers for available jobs. Since the worker is prevented
from taking many jobs that would otherwise be available, the worker may decide not to look for
a job at all. Or the worker may enter the labor market but take a job in which they are less
productive, such as when a non-compete forces a worker to leave their field of expertise and
training.

In this way, non-competes frustrate competitive processes in labor markets. In
competitive markets, the “unrestrained interaction of competitive forces” yields a variety of
benefits such as lower prices for consumers, better wages and working conditions for workers,
and higher quality products.**® In contrast, when “[i]ndividual competitors lose their freedom to
compete” in the labor market, the importance of worker preference in setting the level of wages
and working conditions is reduced, which is “not consistent with [the] fundamental goal of
antitrust law.”*” The restraint imposed by non-competes on the interaction of competing
employers and competing workers directly undercuts the functioning of the competitive process
in determining wages and working conditions. Accordingly, non-competes facially harm the
competitive process and tend to negatively affect competitive conditions in labor markets.
Evidence that non-competes have in fact had actual detrimental impacts on outcomes of the
competitive process—such as workers’ earnings, new business formation, and innovation—
demonstrate that non-competes do in fact harm competition.

The Commission notes that the actual effect of any one individual non-compete on the
overall level of competition in a particular labor market may be marginal or impossible to
discern statistically. However, as explained in Part I.B.2, non-competes are prevalent across the

U.S. labor force. The empirical literature and other record evidence discussed in this section

436 See N. Pac. Ry. Co. v. United States, 356 U.S. 1, 4 (1958).
437 See NCAA v. Bd. of Regents of Univ. of Okla., 468 U.S. 85, 106-07 (1984).
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reflect that non-competes, in the aggregate, negatively affect competitive conditions in labor
markets—resulting in harm not only to workers subject to non-competes and the employers
seeking to hire them, but also workers and employers who lack non-competes.

The Commission finds that evidence of the effects of non-competes on workers’ labor
mobility and earnings is sufficient to support its finding that non-competes tend to negatively
affect competitive conditions in labor markets.**® In addition, the Commission believes that this
finding is further bolstered by strong qualitative evidence that non-competes reduce job
quality.**

The Commission’s findings relating to labor mobility and earnings are principally based
on the empirical evidence described in Parts IV.B.3.a.i and ii. However, the comments provide
strong qualitative evidence that bolsters these findings. Furthermore, the Commission notes that
the legal standard for an unfair method of competition under section 5 requires only a tendency
to negatively affect competitive conditions; empirical evidence of actual harm is not necessary to
establish that conduct is an unfair method of competition. In the case of non-competes, however,
there is extensive empirical evidence, as well as extensive corroborating public comments, that
non-competes negatively affect competitive conditions in labor markets.

i. Non-competes suppress labor mobility.
Evidence of suppressed labor mobility

The Commission finds that non-competes tend to negatively affect competitive
conditions in labor markets by suppressing labor mobility, which inhibits efficient matching
between workers and employers. The evidence indicates that non-competes reduce labor

mobility. Several empirical studies find that non-competes limit the movement of workers

438 See Part IV.B.3.a.i-ii.
439 See Part IV.B.3.a.iii.
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between firms and reduce the pool of labor available to existing employers and potential
entrants.*4

In the NPRM, the Commission described the empirical research on non-competes and
labor mobility.**! The Commission stated that, across the board, studies of non-competes and
labor mobility find decreased rates of mobility, measured by job separations, hiring rates, job-to-
job mobility, implicit mobility defined by job tenure, and within-industry and between-industry
mobility.*** Based on that body of empirical evidence and its review of the record as a whole
following the comment period, the Commission finds that non-competes reduce labor mobility.

Several empirical studies find that non-competes reduce labor mobility. Some of these
studies analyze the effects of non-competes on labor mobility across the labor force.

A study by Johnson, Lavetti, and Lipsitz examined the impact on labor mobility of all
legal changes in the enforceability of non-competes from 1991 to 2014 across the entire labor
force.**3 This study finds that substantial decreases in non-compete enforceability cause a
significant increase in job-to-job mobility in industries that use non-competes at a high rate.***

Evan Starr’s study comparing workers in occupations that use non-competes at a high
versus low rate finds that a State moving from mean enforceability to no enforceability would

cause a decrease in employee tenure for workers in high-use occupations of 8.2%, compared

with those in low-use occupations. Tenure in this study serves as a proxy for mobility, since

40 As the Commission stated in the NPRM, it does not view reduced labor mobility as a harm in and of itself. See
NPRM at 3490. Instead, the Commission finds that the empirical evidence showing non-competes reduce labor
mobility is powerful evidence that non-competes do indeed restrict labor market competition by inhibiting the
movement of workers between firms—and therefore efficient matching between workers and firms.

4“1 NPRM at 3489.

442 Id

443 Johnson, Lavetti, & Lipsitz, supra note 388. This study was updated in 2023. The updated version of the study
reports results slightly differently than the 2022 version cited in the NPRM, but the analysis and results themselves
do not meaningfully change. Accordingly, the update to Johnson, Lavetti, and Lipsitz does not materially affect the
Commission’s analysis of the study.

4 Id. at21.
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tenure is the absence of prior mobility.**> This use of a proxy means the outcome of interest is
not precisely measured, and the study is less robust than those that examine changes in legal
enforceability of non-competes. The study’s findings are, however, consistent with the other
studies finding that non-competes reduce labor mobility.

Starr, Prescott, and Bishara’s study of non-compete use likewise finds that having a non-
compete was associated with a 35% decrease in the likelihood that a worker would leave for a
competitor.** While this finding is based on the use of non-competes (and is accordingly given
less weight), the authors also survey workers, who report that the cause of their reduced mobility
is their non-compete. The study finds that the mechanism underlying reduced mobility is not
whether non-competes are legally enforceable or not, but rather, it is the worker’s belief about
the likelihood that their employer would seek to enforce a non-compete. Workers who did not
believe that employers would enforce non-competes in court were more likely to report they
would be willing to leave for a competitor.**’ This study thus not only supports the
Commission’s finding that the use of non-competes impacts labor mobility, but also supports the
Commission’s finding that non-competes can exert an in terrorem effect on labor mobility even
where they are unenforceable.**® This supports the need to ensure that workers are aware of the
prohibition on non-competes.**’

Other studies analyze how non-competes affect the labor mobility of specific populations

of workers. A study by Jessica Jeffers finds that decreases in non-compete enforceability were

445 Evan Starr, Consider This: Training, Wages, and the Enforceability of Covenants Not to Compete, 72 .L.R. Rev.
783 (2019). The value is calculated as 8.2%=0.56/6.46, where 0.56 is the reported impact on tenure and 6.46 is mean
tenure in the sample.

446 Evan Starr, J.J. Prescott, & Norman Bishara, The Behavioral Effects of (Unenforceable) Contracts, 36 J. L.,
Econ., & Org. 633, 652 (2020).

47 Id. at 664.

448 See Part IV.B.2.b.ii.

449 See Part IV.E (describing the final rule’s notice requirement).
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associated with a substantial increase in departure rates of workers, especially for other
employers in the same industry.*® This study’s sample is limited to knowledge workers (i.e.,
workers whose primary asset is applying their mental skills to tasks), and the study uses a
binary—rather than continuous—measure of non-compete enforceability. It does, however,
examine several changes in the enforceability of non-competes to generate its results, making it
fairly robust.

In addition, two recent studies examined subgroups of the population that were affected
by State law changes and find major effects on those populations’ labor force mobility.
Balasubramanian et al., in 2022, focused on Hawaii’s ban of non-competes for high-tech workers
and find that the ban increased mobility by 12.5%.%! Lipsitz and Starr, in 2022, focused on
Oregon’s ban of non-competes for hourly workers and find that mobility increased by 17.3%.4>
Comments pertaining to labor mobility evidence and Commission responses

The Commission’s finding that non-competes suppress labor mobility is principally based
on the empirical evidence described in this Part [V.B.3.a.i. However, the comments provide
strong qualitative evidence that bolsters this finding.

Many commenters agreed with the Commission’s preliminary finding that non-competes
suppress labor mobility and stated that this reduction in labor mobility leads to less labor market
competition and poorer wages and working conditions.

In response to the NPRM’s discussion of this literature, some commenters questioned the

adequacy of the studies. For example, one commenter stated that the available research is either

450 Jessica S. Jeffers, The Impact of Restricting Labor Mobility on Corporate Investment and Entrepreneurship, 37
Rev. Fin. Stud. 1 (2024). The 2024 version of Jeffers’ paper finds a decline in the departure rate of 7% of the sample
mean, and a decline in the within-industry departure rate of 10%.

41 Natarajan Balasubramanian, Jin Woo Chang, Mariko Sakakibara, Jagadeesh Sivadasan, & Evan Starr, Locked In?
The Enforceability of Covenants Not to Compete and the Careers of High-Tech Workers, 57 J. Hum. Res. S349,
S351 (2022).

452 Lipsitz & Starr, supra note 72 at 157.
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limited to specific sectors of the economy, limited geographically, or limited by small sample
sizes. Some commenters claimed the empirical research lacked appropriate counterfactuals.

The Commission acknowledges that some of the studies focus on specific industries or
specific geographies, and that the studies vary in the methodologies the authors rely on. These
arguments do not undermine the utility of the studies, particularly given that they all find that
non-competes reduce labor mobility. Moreover, the Commission finds that each of the studies
discussed in this Part IV.B.3.a.i conduct their analyses against appropriate counterfactuals. And
while there may be some variation in the magnitude of the effect on mobility among industries,
several of the empirical studies find economy-wide effects. That evidence shows that non-
competes restrict the movement of workers to a significant degree.

Additionally, the record is replete with examples of commenters who recounted personal
stories that accord with the empirical literature. The Commission received comments from
several thousand individual workers stating that their mobility is or has been restricted by a non-
compete. While some commenters who opposed the proposed rule disputed that non-competes
prevent workers from finding other jobs in their industry, the Commission finds the weight of the
evidence clearly demonstrates a significant effect on labor mobility.

The Commission further notes that many commenters’ submissions substantiated its
finding that non-competes can have an in terrorem effect on labor mobility even where they
would not ultimately be enforceable in court.** As many commenters explained, the high costs
and complexities of non-compete litigation can have a chilling effect on workers and thus reduce
worker mobility regardless of whether a court would enforce the non-compete. For this reason,

the very existence of a non-compete is likely to deter workers from switching jobs or starting

433 See Part IV.B.2.b.ii.
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their own business, even if it would ultimately not be enforced. This supports the Commission’s
view that not only should non-competes’ enforcement be prohibited, it is also important to
provide a readily understandable, uniform Federal approach, and notice to workers of
unenforceability.*>*

Some commenters who generally opposed the rule questioned the virtue of labor
mobility, arguing that when colleagues leave, remaining workers can experience increased
workloads or harm to their employer. However, this comment ignores the benefits that will also
accrue from those same firms having more ready access to incoming potential colleagues as well.
The Commission also notes that unfair conduct cannot be justified on the basis that it provides
the firm undertaking the conduct with pecuniary benefits.*>

Some commenters argued that labor mobility has generally been increasing in the U.S.
labor market. Setting aside whether this is true, it is not probative of whether the practice of
using non-competes is reducing labor mobility or negatively affecting labor market competition.

For these reasons, the empirical evidence that non-competes suppress labor mobility
supports the Commission’s finding that non-competes tend to negatively affect competitive

conditions in labor markets.

ii. Non-competes suppress workers’ earnings.

454 See Part IX.C. See also supra note 386 (explaining that studies assessing changes in enforceability of non-
competes likely underestimate the effects of non-competes, given that workers may refrain from seeking or
accepting work or starting a business even if the non-compete is likely unenforceable, and explaining the importance
of notice to workers).

45 Atl. Refin. Co. v. FTC, 381 U.S. 357, 371 (1965) (considering that defendant’s distribution contracts at issue
“may well provide Atlantic with an economical method of assuring efficient product distribution among its dealers”
and holding that the “Commission was clearly justified in refusing the participants an opportunity to offset these
evils by a showing of economic benefit to themselves”); FTC v. Texaco, 393 U.S. 223, 230 (1968) (following the
same reasoning as Atlantic Refining and finding that the “anticompetitive tendencies of such a system [were] clear”);
L.G. Balfour Co. v. FTC, 442 F.2d 1, 15 (7th Cir. 1971) (“While it is relevant to consider the advantages of a trade
practice on individual companies in the market, this cannot excuse an otherwise illegal business practice.”).
Justifications that are not cognizable under other antitrust laws are also not cognizable under section 5.
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Evidence of suppressed earnings

The Commission finds that non-competes suppress workers’ earnings as a result, in part,
of decreased labor mobility, supporting the Commission’s finding that non-competes tend to
negatively affect competitive conditions in labor markets. As the NPRM explained, many studies
find that increased enforceability of non-competes reduces earnings for workers across the labor
market generally; for specific types of workers; and even for workers who are not subject to non-
competes.**® There are several major empirical studies of how changes in non-compete
enforceability affect workers’ earnings, all of which show that increased enforceability of non-
competes suppresses workers’ earnings.

A study conducted by Johnson, Lavetti, and Lipsitz finds that non-competes limit
workers’ ability to leverage favorable labor markets to receive greater pay.*’ The authors find
that when non-competes are more enforceable, workers’ earnings are less responsive to low
unemployment rates, which workers typically leverage to negotiate pay raises. The authors
estimate that a nationwide ban on non-competes would increase average earnings by
approximately 3-14%.%% Of the studies of how non-competes affect earnings, this study has the
broadest coverage. It spans the years 1991 to 2014, examines workers across the labor force, and
uses all known common law and statutory changes in non-compete enforceability to arrive at its
estimates. This study is very robust, as it satisfies all of the principles outlined in Part IV.A.2.

The same study also finds that non-competes increase racial and gender wage gaps by

disproportionately suppressing the wages of women and non-White workers. While the study

436 NPRM at 3486-88.

47 Johnson, Lavetti & Lipsitz, supra note 388 at 37.

458 Id. at 3. The NPRM reported an increase in average earnings of 3.3-13.9%. Those numbers were taken from an
earlier version of the Johnson, Lavetti, and Lipsitz paper. The updated paper finds an increase in average earnings of
3.2-14.2%. The change does not materially affect the paper’s findings or the Commission’s analysis of the paper.
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estimates that earnings of White men would increase substantially if a nationwide ban on non-
competes is enacted, the comparable earnings increase for workers in other demographic groups
would be up to twice as large, depending on the characteristics of the group.**® The authors
estimate that making non-competes unenforceable would close racial and gender wage gaps by
meaningful amounts, although the mechanism behind this effect is unclear.*®

Furthermore, a study conducted by Evan Starr estimates that earnings fall by about 4%
where a State shifts its policy from non-enforcement of non-competes to a higher level of
enforceability.**! This study covers a sample which is broadly representative of the entire labor
force from 1996 to 2008. Unlike many of the other studies described in this Part IV.B.3, this
study does not use a change in enforceability of non-competes to analyze the impact of
enforceability. Rather, it examines the differential impact of enforceability on workers in
occupations that use non-competes at a high rate versus workers in occupations that use non-
competes at a low rate. As described in Part I[V.A.2, studies comparing differential usage of non-
competes are generally less informative than studies examining changes in enforceability,
although in this particular study the comparison between workers in high- and low-use
occupations may effectively control for State-level differences between labor markets, lending
more credibility to the estimates. More importantly, the Commission notes that the study
corroborates the estimates from other studies that rely on more credible research designs, and
therefore is appropriately viewed as additional evidence supporting the range of estimated effects

on wages across the labor market.

459 Id. at 42. The 2023 version of the paper by Johnson, Lavetti, and Lipsitz reports earnings increases of 1.3% for
White men, and increases between 1.5-3.2% for workers in other demographic groups, corresponding to a change in
non-compete enforceability equal to the difference between the 75% and 25™ percentiles. These differences are
statistically significant for Black men and non-White, non-Black women.

460 4. The 2023 version of the paper reports that the earnings gaps would close by 1.5-3.8% given a change in non-
compete enforceability equal to the difference between the 75" and 25" percentiles.

461 Starr, supra note 445 at 783.
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Two additional studies analyze effects of non-competes on earnings for specific
populations of workers. A study conducted by Lipsitz and Starr focuses on a natural experiment
in Oregon, where non-competes were banned for hourly workers with relatively low earnings.
The study estimates that when Oregon stopped enforcing non-competes for hourly workers, their
wages increased by 2-3% relative to workers in States that did not experience legal changes. The
study also finds a greater effect (4.6%) on workers in occupations that used non-competes at a
relatively high rate.*%? The authors additionally find that women’s earnings increased at a higher
rate, with earnings increases after the non-compete ban of 3.5% for women, versus 1.5% for
men.

A study by Balasubramanian et al. focuses on a natural experiment in Hawaii, which
banned non-competes for high-tech workers in 2015. The study finds earnings of new hires
increased by about 4% after the ban, relative to earnings in other States without bans.*¢?

In addition to this research, which shows that increased enforceability of non-competes
reduces workers’ earnings across the labor market generally and for specific types of workers,
two empirical studies find that increased enforceability of non-competes suppresses earnings
even for workers who are not subject to non-competes.

The Johnson, Lavetti, and Lipsitz study, in a separate analysis, isolates the impact of a
State’s enforceability policy on workers not directly affected by that policy to demonstrate that
non-competes affect not just the workers subject to non-competes, but the broader labor market
as well. The study finds that increases in non-compete enforceability in one State have negative
impacts on workers’ earnings in bordering States, and that the effects are nearly as large as the

effects in the State in which enforceability changed (but taper off as the distance to the bordering

462 Lipsitz & Starr, supra note 72 at 143.
463 Balsubramanian et al., supra note 451 at S349.
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State increases).*** The study estimates that a legal change in one State has an effect on the
earnings of workers just across that State’s border that is 76% as great as for workers in the State
in which the law was changed.*®® In other words, when one State changes its law to be more
permissive of non-competes and itself experiences a decrease in workers’ earnings of 4%,
workers just across the border (i.e., workers who share a labor market)** would experience
decreased earnings of 3%.%%7 The authors conclude that, since the workers across the border are
not directly affected by the law change (i.e., contracts that they have signed do not become more
or less enforceable), this effect must be due to changes in the local labor market.**® The
researchers based their analysis on where workers worked, rather than their residence, so the
results are not tainted by workers who worked in the State where the law changed but lived
across the border.

The second of these studies, a study conducted by Starr, Frake, and Agarwal, analyzed
workers without non-competes who worked in States and industries in which non-competes were
used at a high rate.*®” The authors find that, when the rate of use of non-competes in an industry
in a State is higher, wages are lower for workers who do not have non-competes but who work in

the same State and industry. This study also finds that this effect is stronger where non-competes

464 The NPRM cited an earlier version of Johnson, Lavetti, and Lipsitz’s study that estimated that a legal change in
one State would have an effect on the earnings of workers just across that State’s border that was 87% as great as for
workers in the State in which the law was changed. NPRM at 3488. The data cited in this final rule reflect an
updated version of this study.

465 Johnson, Lavetti, & Lipsitz, supra note 388 at 51. Seventy-six percent is calculated as the coefficient on the
donor State NCA score (-.137) divided by the coefficient on own State NCA score (-.181).

466 See U.S. Econ. Rsch. Serv., Commuting Zones and Labor Market Areas, https://www.ers.usda.gov/data-
products/commuting-zones-and-labor-market-areas/.

467 The Commission notes that the estimates in the updated version of Johnson, Lavetti, and Lipsitz’s study are
slightly different, but qualitatively similar to the earlier estimates noted in the NPRM. The results remain
statistically significant and do not materially affect the Commission’s analysis.

468 Johnson, Lavetti, & Lipsitz, supra note 388 at 30.

469 BEvan Starr, Justin Frake, & Rajshree Agarwal, Mobility Constraint Externalities, 30 Org. Sci. 961 (2019), online
ahead of print at https://pubsonline.informs.org/doi/abs/10.1287/orsc.2018.1252 at 6.
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are more enforceable.*”?

The authors show that the reduction in earnings (and in labor mobility) is due to a
reduction in the rate of job offers. Individuals in State/industry combinations that use non-
competes at a high rate do not receive job offers as frequently as individuals in State/industry
combinations in which non-competes are not frequently used.*’! The authors also demonstrate
that decreased mobility and earnings are not due to increased job satisfaction (i.e., if workers are
more satisfied with their jobs, they may be less likely to change jobs, and more likely to accept
lower pay).*7?

Given some methodological limitations of this study, the Commission views it as
supporting the other evidence that non-competes have negative spillover effects on earnings for
workers without non-competes and reduce labor mobility. Namely, the research design relies on
cross-sectional differences in enforceability of non-competes. Although this study also examines
the use of non-competes, it does not compare individuals who are bound by non-competes to
individuals who are not. Instead, it examines the rate of use across industries and States, and
therefore avoids the statistical biases inherent in studies which compare individuals with and
without non-competes. The authors also employ tests to increase confidence in the causal
interpretation of these results, but they cannot conclusively rule out explanations outside of the
scope of their data.

Several additional studies examine the association between non-compete use—rather

than enforceability—and earnings. For the reasons described in Part IV.A.2, the Commission

finds that these studies are less credible in measuring how non-competes affect earnings, and

071d at 11.
1 1d. at 10.
412 1d. at 13.
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accordingly the Commission gives these studies minimal weight.

In one such study, Starr, Prescott, and Bishara examine survey results and find that non-
compete use is associated with 6.6% to 11% higher earnings.*”* In another study, using
Payscale.com data, Balasubramanian, Starr, and Yamaguchi find that individuals with non-
competes (regardless of what other post-contractual restrictions they had) had 2.1-8.2% greater
earnings than individuals with no post-contractual restrictions. However, this positive association
may be due to non-competes often being bundled with NDAs. The authors find that, compared
with individuals subject only to NDAs, non-competes are associated with a 3.0-7.3% decrease in
earnings, though the authors do not disentangle this effect from the effects of non-solicitation
and non-recruitment provisions.*’* Another study, by Lavetti, Simon, and White, finds that use of
non-competes among physicians is correlated with greater earnings (by 14%) and greater
earnings growth.*” Finally, Rothstein and Starr find that greater use of non-competes is
correlated with higher earnings.*’

Because these studies merely reflect correlation and are unlikely to reflect causation, the
Commission gives them little weight. The NPRM noted that the Lavetti, Simon, and White
physician study partially mitigates this methodological flaw by comparing earnings effects in a
high- versus a low-enforceability State (Illinois versus California). However, at best, this
comparison is a cross-sectional comparison with a minimally small number of States being
compared. The study does not consider changes in non-compete enforceability over time.

Therefore, it is impossible to disentangle underlying differences in those two States from the

473 Starr, Prescott, & Bishara supra note 68 at 75.

474 Balasubramanian, Starr, & Yamaguchi, supra note 74 at 40. The percentage range is calculated as ¢%%°-1 and e
00761, respectively.

475 Lavetti, Simon, & White, supra note 82 at 1051. The increase in earnings is calculated as e
476 Rothstein & Starr, supra note 77 at 1.

0.131_1
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effects of non-compete enforceability. The Commission accordingly gives this study, like the
other studies reliant on comparisons of populations using non-competes and not using non-
competes, little weight, though the shortcoming is slightly mitigated in the case of this study.
While this study is specific to physicians, the Commission nonetheless finds that studies
employing stronger methodologies (especially studies of workers positioned similarly in the
income distribution*’” and studies which broadly represent the U.S. workforce*’®) provide
compelling evidence that non-competes significantly suppress wages.

Comments pertaining to suppressed earnings and Commission responses

The Commission’s finding that non-competes suppress earnings is principally based on
the empirical evidence described in this Part IV.B.3.a.ii. However, the comments provide strong
qualitative evidence that bolsters this finding.

The Commission received thousands of comments from workers describing how non-
competes suppressed their earnings. These commenters spanned a wide variety of industries,
hailed from across the U.S., and recounted a common experience: a non-compete prevented them
from earning more. [llustrative examples of these comments include the following:

e I worked at a TV station. A corporation owned us and forced me to sign a yearly non-
compete in order to remain in my position. After a few years, I was offered a
management job with a much bigger title and much more money. . . . However, the
corporation that owned us wouldn’t even talk about letting me out of the non-compete.
They wouldn’t even discuss a settlement. They totally refused to allow me to pursue a
much higher salary and a much higher position, no matter what was offered. I was forced
to choose between staying in my current job, and not being able to improve my job or
money, or being unemployed for 6 months.*”

e [ have been subject to a non-compete for 11 years in aggregate as a physician. Because of
my non-compete, I am unable to take a position with another organization without having

to drive much farther outside of my non-compete stipulated geographic restrictions
(which would add to the time that [ am away from my family, and costs more in fuel and

477 Balasubramanian et al., supra note 451.
478 Johnson, Lavetti, & Lipsitz, supra note 388.
479 Individual commenter, FTC-2023-0007-8067.
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vehicle maintenance). Because of my non-compete, I haven’t had a raise in 6 years,
because I can’t negotiate with my employer because I have no bargaining position to
negotiate from if I don’t have options of alternate employment within the restrictions of
my non-compete.*

e [ recently received two job offers with better compensation, but I had my non-compete
reviewed by an attorney and learned that it would open myself up to a significant lawsuit
and potential fines. I most likely have to sit out a year and either work completely outside
my field where I have advanced degrees or not work at all. Since I am the primary
breadwinner, this is not financially possible for my family, so I have to stick with my
current employer who has not given me a pay increase in 2 years.*S!

e [ am a Certified Nurse Practitioner and signed [a non-compete]. I live in Minnesota and
would be required to travel one hour one way in order to fulfill [the] agreement. . . . My
employer increased my responsibilities (on-call hours added) without additional pay
using vague language in my binding agreement. I would have to hire a lawyer and spend
thousands of dollars to file a lawsuit to get the agreement releasing me. . . . My employer
took advantage of my binding agreement and did not increase my [Relative Value Unit]
rate in 5 years for my or other Nurse Practitioners in our organization. **?

e [ was just starting out in my career when I finally got a part time job in my field of
geology. Unfortunately, it didn’t last long and I was let go. But because of a non compete
agreement I had to sign I couldn’t take another job in my field even though I had a good
lead on one. Instead I had to take a job as a waitress making less than minimum wage.**?

e [ work for an IT company, low-level employee just above minimum wage, and I had to
sign one of these to get the job even though I don’t know any knowledge above what
someone could learn in 10 or 15 hours on YouTube, yet I still had to sign this which
makes it so I can’t compete . . . if they offered me better pay.*3*

e [ began working for my employer 10 years ago as a very young and inexperienced single
mother. I desperately needed a job that could pay more than minimum wage, and I
eagerly accepted my position and non-compete status. I have now been working at almost
the same rate of pay (as raises are not readily given to us regardless of recessions or cost
of living increases) - for a DECADE. My children are approaching college age, and I will
absolutely need a higher income to help fund their educations.*%

e [ am in the laboratory medicine field and was laid off from a job as an implementation
rep for an instrument vendor. Other companies were the competition, and I was held to a

480 Tndividual commenter, FTC-2023-0007-0616.

481 Tndividual commenter, FTC-2023-0007-0651.

482 Individual commenter, FTC-2023-0007-0857. Relative value units are a component of a methodology that
calculates earnings for some healthcare workers.

483 Individual commenter, FTC-2023-0007-11973.

484 Individual commenter, FTC-2023-0007-11137.

485 Individual commenter, FTC-2023-0007-7238.
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non-compete. This caused me to go from a six figure salary with great benefits back to

the hospital making barely 60k as a single mother with twins and no emergency fund

saved! I later went into the UV disinfection field and developed a tremendous amount of

knowledge regarding minimizing the spread of infections in hospitals (pre-covid). After 5

years, I was laid off and prevented from continuing in this niche field that I had spent so

much time developing a skillset and statistics within. I was only given a 2 week
severance (along with a reminder of legal action if I worked for the competition).

Companies use this as a bully tactic!*¢

In addition to receiving thousands of comments recounting personal stories of non-competes
stymieing the commenters’ ability to get a better-paying job or a raise, many commenters also
described how, over the long term, non-competes can lower wages and diminish career prospects
for workers forced to sit out of the market or start over in a new field. The Commission also
received numerous comments stating that non-competes exacerbate wage gaps based on gender
and race, including by decreasing entrepreneurship and wages to a greater extent for women and
people of color and by giving firms more power to engage in wage discrimination.*?’

With respect to the empirical literature, numerous commenters agreed that there is a
wealth of empirical evidence to support the Commission’s preliminary finding that, by inhibiting
efficient matching between workers and employers, the use of non-competes is harming workers
by suppressing their earnings. In addition to the literature discussed in the NPRM and in this
final rule, some commenters pointed to a 2016 report from the Treasury Department that
examines the correlation between non-compete enforceability and both earnings and earnings
growth at the State level. The Treasury report finds that a one-standard-deviation increase in

State-level enforceability of non-competes is correlated with 1.38% to 1.86% lower earnings,

which can be found in both lower earnings upon starting a job and lower earnings growth.*%® The

486 Tndividual commenter, FTC-2023-0007-2416.

47 See also Part IV.B.3.a.iii (summarizing comments from workers and worker advocates stating that non-competes
increase illegal conduct by employers and make it harder for workers to report illegal conduct).

488 Dept. of the Treasury, Non-Compete Contracts: Economic Effects and Policy Implications (March 2016) at 20.
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Commission agrees with commenters that this provides additional support for the final rule.
However, the Commission gives less weight to cross-sectional studies of enforceability, like the
2016 Treasury report, that examine the correlation between non-compete enforceability and
earnings growth.*®® The Commission relies more heavily on the studies that find that non-
competes suppress earnings based on examining natural experiments.

Some commenters opposing the rule argued that studies of non-compete use, including
the studies described in this Part IV.B.3.a.ii, show a positive association between non-compete
use and earnings, especially when early notice of non-competes is provided, while others
cautioned against interpreting these relationships as causal. The Commission agrees with
commenters who caution against a causal interpretation of these studies, which are unable to
determine whether non-compete use causes differences in earnings, whether earnings cause
differences in non-compete use, or whether a third factor simultaneously determines both, as
discussed in Part [V.A.2.

Some commenters opposing the rule stated that the most comprehensive study of the
earnings effects of non-competes (the Johnson, Lavetti, and Lipsitz study described in this Part
IV.B.3.a.ii) examines only relatively incremental changes in laws governing the enforceability of
non-competes (i.e., changes other than full bans), and claimed that this study thus does not shed
light on the effects of a full prohibition. In response, the Commission notes that the analysis in
Johnson, Lavetti, and Lipsitz finds that the effects of changes in non-compete enforceability are
broadly linear. This means the effect of a change in enforceability twice the size of another
change results in a change in workers’ earnings that is approximately twice as large. As a result,

the Commission finds that it would be appropriate to extrapolate from the effects of incremental

489 See Part IV.A.2.
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changes in non-compete laws to the effects of prohibitions, at least in the context of worker
earnings.**® In other words, if incremental changes in enforceability lead to a certain level of
earnings effects, it is reasonable to presume—based on the linearity of the relationship between
changes in enforceability and workers’ earnings—Ilarger changes will lead to larger effects.

That said, in the regulatory impact analysis, the Commission does not extrapolate from
the incremental changes observed in these studies with respect to earnings effects.*’! Instead, the
Commission follows a conservative approach and assumes that the prohibition in the final rule,
even though it is comprehensive, will have the same effects on earnings as the incremental legal
changes observed in these studies. Therefore, even if the effects of changes in non-compete
enforceability are not linear, the Commission’s analysis of the economic impacts of the final rule
is not undermined because, if anything, it underestimates the benefits of the rule.

A commenter argued that the Johnson, Lavetti, and Lipsitz dataset is outdated because it
examines enforceability between 1991 and 2014. In response, the Commission finds that while
the enforceability measures contained in that dataset do not perfectly reflect current
enforceability due to changes in State law in the intervening several years, the measures still
reflect the impacts of non-compete enforceability on economic outcomes, and likely still have
strong predictive power.

Some commenters opposing the rule asserted that the overall competitiveness of U.S.
labor markets undermines the argument that workers suffer from non-competes. In response, the
Commission notes that a range of factors have weakened competition in labor markets.**? In any

event, the level of competitiveness of a labor market does not justify use of a practice that tends

490 See Figure 3; Johnson, Lavetti, & Lipsitz, supra note 388 at 17.
41 See Part X.F.5.
492 See Treasury Labor Market Competition Report at i.
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to negatively affect competitive conditions.

Some commenters opposing the rule pointed to academic writings, including a summary
of the research by an FTC economist writing in his personal capacity in 2019, stating that there
was limited evidence on the effects of such clauses. The Commission finds that these writings
are generally outdated and disagrees with them. As the various explanations of the empirical
research in Parts [V.B and IV.C illustrate, much of the strongest evidence on the effects of non-
competes has been published in recent years. The Commission notes further that Evan Starr, one
expert who voiced concerns over the state of the evidence in the past, submitted a comment that
was broadly supportive of the interpretation of the evidence in the NPRM and of the proposed
rule.*

Other comments opposing the rule stated that the heterogeneity of the impact of a non-
compete ban on earnings undermined the Commission’s preliminary finding regarding the
effects of non-competes on earnings. These commenters asked whether the population-wide
average effects noted in certain studies apply across the workforce or only to certain individuals
(e.g., at certain points in the income distribution), certain professions, or in certain geographies
(e.g., where local labor markets tend to be more concentrated). Another commenter argued that if
a ban on non-competes drives up earnings for highly skilled workers, wages might decrease for
other categories of workers.***

In response to these comments, the Commission finds that, while estimates of the

magnitude of the effect of non-competes on earnings vary to some extent across groups of

workers, the effects are directionally and qualitatively similar across groups. For example, while

493 Comment of Evan Starr, FTC-2023-0007-20878.
494 These commenters were generally referring to higher-wage workers, but not senior executives. Comments that
focused on senior executives are addressed in Part IV.C.
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Balasubramanian et al. do not report a table with average earnings for workers in their study,
workers in the high tech jobs studied tend to be relatively highly paid, and the study finds non-
competes suppress these workers’ earnings.*’> On the lower end of the earnings spectrum,
Lipsitz and Starr report average earnings of $16.41 per hour for workers in their study, which
corresponds to annual earnings of approximately $34,133 per year (assuming 2,080 hours
worked per year), and their study likewise finds that non-competes suppress the earnings of these
workers.*

Additionally, Johnson, Lavetti, and Lipsitz’s study of workers across the economy shows
that, while college-educated workers and workers in occupations and industries in which non-
competes are used at a high rate experience relatively larger adverse effects on their earnings
from non-compete enforceability, the estimated effect of increased enforceability on other
workers is still negative (albeit statistically insignificant in this study).*’” In short, while these
studies do not estimate the magnitude of negative effects for every subset of the population, the
finding of negative effects on earnings is consistent across dissimilar subsets of the population.

A commenter that opposed the NPRM asserted that a categorical ban could decrease
wages for highly paid workers, arguing that such workers could negotiate higher wages in
exchange for the non-compete that they would lose with a ban. This speculative assertion is
belied by the comment record, which indicates that the highly paid, highly skilled workers who

are not senior executives are also unlikely to negotiate non-competes.**® It is also belied by

495 Workers in the occupation Computer and Information Research Scientists (SOC code 15-1221) in the private
sector had median earnings of $156,620 in 2022, while Software Developers (SOC code 15-1252) in the private
sector had median earnings of $127,870 in 2022. BLS, Occupational Employment and Wage Statistics,
https://www.bls.gov/oes/tables.htm. These private-sector data are from the May 2022 National industry-specific and
by ownership XLS table (see table labeled “national owner M2022 dI”).

4% Lipsitz & Starr, supra note 72 at 148.

47 Johnson, Lavetti, & Lipsitz, supra note 388 at 57.

498 See Parts IV.B.2.b.iand IV.C.1.
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empirical evidence that non-competes suppress earnings for highly paid workers.*"’

Similarly, commenters opposing the rule questioned whether earnings effects merely
result from firms hiring different types of workers after changes in non-compete enforceability
(for example, workers with different levels of experience or education). In response to these
comments, the Commission first notes that the studies find adverse impacts across the labor
force. Therefore, even if a different mix of types of workers were hired due to non-compete
enforceability, the evidence shows workers” wages are suppressed across the labor force when
non-competes are more enforceable. Additionally, the Commission notes that the study by
Lipsitz and Starr compares the earnings growth of individual workers before and after the legal
change in Oregon, showing that earnings growth increased after the non-compete ban. This
provides some evidence that the effects observed in the literature are not simply due to
substitution, since individual workers’ earnings trajectories would not be changed if all the
effects were simply due to firms substituting one type of worker for another.>*

Some commenters opposing the rule asserted that enforceability indices are likely
measured with substantial error. These commenters argue that the indices are based on
qualitative analyses of State laws and not data on how frequently non-competes are actually
enforced or the results of these enforcement cases. The Commission finds the enforceability
indices are sufficiently reliable, because they are generated through careful analysis of State law
that takes into account variation in legal enforceability along multiple dimensions.**! Moreover,

a 2024 study using enforcement outcome data finds that a non-compete ban in Washington

499 See, e.g., Balasubramanian et al., supra note 451.

300 Lipsitz & Starr, supra note 72, Online Appendix at 18.

S0 Norman D. Bishara, Fifty Ways to Leave Your Employer: Relative Enforcement of Covenants Not to Compete,
Trends, and Implications for Employee Mobility Policy, 13 U. Pa. J. Bus. L. 751 (2011); Barnett & Sichelman, supra
note 389.
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increased earnings, consistent with the studies using enforceability indices.>"?

Some commenters opposing the rule asserted that Hawaii’s prohibition of non-competes
in the technology industry may not have covered the workers claimed (in particular, omitting
workers in the broadcast industry).>** These commenters also asserted that Hawaii
simultaneously banned non-solicitation clauses.

The Commission finds the study of Hawaii’s non-compete ban to be informative, despite
these limitations. First, any workers omitted from coverage by the statute, but considered as
affected in the study, would lead to a phenomenon known as “attenuation bias,” which causes
estimated effects to underestimate the true impact.>** Second, the non-solicitation agreements
banned by the Hawaii law were non-solicitation of coworker agreements (otherwise known as
non-recruitment agreements)—agreements under which workers are barred from recruiting
former coworkers, as opposed to non-solicitation of client agreements, under which workers are
barred from soliciting former clients. While non-solicitation of coworker agreements may have a
marginal impact on workers’ earnings (e.g., in situations in which workers only find out about
job opportunities via past coworkers), the Commission does not find it likely that they have a
major effect on workers’ earnings. They may prevent some workers from hearing about some job
opportunities, but unlike non-competes, they do not prevent workers from taking those
opportunities. And unlike non-solicitation of client agreements, they do not frustrate workers’
ability to build up a client base after moving to a new employer. The Commission therefore finds

it likely that much of the impact identified in the study of the Hawaii law is due to non-competes.

302 Takuya Hiraiwa, Michael Lipsitz, & Evan Starr, Do Firms Value Court Enforceability of Noncompete
Agreements? A Revealed Preference Approach (2024),
https://papers.ssrn.com/sol3/papers.cfm?abstract id=4364674.

303 Balasubramanian et al., supra note 451.

594 Attenuation bias occurs when the independent variable (here, whether a worker is covered by the ban) is
measured with error.
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The Commission also notes that the Hawaii study is directionally consistent with the results from
other more robust studies that use different methodologies.

Some commenters opposing the rule argued that the impact of Oregon banning non-
competes for low-wage workers may have been limited because the law did not affect existing
non-competes; because non-competes were already disfavored in Oregon before the law change;
and because the law included multiple carve-outs. Commenters also argued the negative effects
on earnings found in Oregon may have been confounded by the Great Recession.

The Commission finds that those concerns are not a compelling reason to discard the
study. The study carefully examines multiple comparisons of workers within Oregon and across
States. The results therefore cannot be explained by a differential response of Oregon to the
Great Recession, a differential response of hourly workers to the Great Recession, or even a
differential response of hourly workers in Oregon to the Great Recession. The Commission also
does not believe that the study is undermined because the law did not affect existing non-
competes and included multiple carve-outs, or because non-competes were disfavored in Oregon
before the law changed. These factors likely mitigated the magnitude of the law’s negative effect
on earnings, rather than exaggerating it.

305 claim

Some commenters opposing the rule argued that Johnson, Lavetti, and Lipsitz
that “[t]he overall effect of [non-compete] enforceability on earnings is ambiguous,” and that this
undermines the Commission’s preliminary findings. However, these commenters take this quote
out of context. The authors were referring to a theoretical model, not to the empirical work in

their paper. When economists do empirical research, they often begin by constructing a

theoretical model and describing what the theory would predict; they then describe their

305 Matthew S. Johnson, Kurt Lavetti, & Michael Lipsitz, The Labor Market Effects of Legal Restrictions on Worker
Mobility (2021) at 11; https://papers.ssrn.com/sol3/papers.cfm?abstract id=3455381.
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empirical findings, which may show a different result. The authors described that it is unclear,
theoretically, whether non-compete enforceability would increase or decrease earnings.
However, the empirical findings of the study were clear: as the authors stated, “We find that
increases in [non-compete] enforceability decrease workers’ earnings.”% The fact that the
authors described the theoretical results of a hypothesized model as ambiguous does not
undermine the fact that their study had clear empirical results.

Some healthcare businesses and trade organizations opposing the rule argued that,
without non-competes, physician shortages would increase physicians’ wages beyond what the
commenters view as fair. The commenters provided no empirical evidence to support these
assertions, and the Commission is unaware of any such evidence. Contrary to commenters’ claim
that the rule would increase physicians’ earnings beyond a “fair” level, the weight of the
evidence indicates that the final rule will lead to fairer wages by prohibiting a practice that
suppresses workers’ earnings by preventing competition; that is, the final rule will simply help
ensure that wages are determined via fair competition. The Commission also notes that it
received a large number of comments from physicians and other healthcare workers stating that
non-competes exacerbate physician shortages.*’

One commenter opposing the rule criticized the analysis in the Johnson, Lavetti, and
Lipsitz study, suggesting that data on where individuals live are not necessarily indicative of
where individuals work, and that identified spillover effects may simply be due to cross-border
commuters. The Commission disagrees, because, as noted, the study considers whether the
workers are subject to enforceable non-competes based on their work location.

A commenter also argued that if the absence of non-competes helped workers, one would

06 1d. at 2.
507 See Part IV.B.3.b.iv for a more detailed summary of these comments.
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expect California, North Dakota, and Oklahoma to have the highest median incomes among all
the States. The Commission believes this expectation is inapt. Given the evidence that non-
competes suppress workers’ earnings, earnings in California, North Dakota, and Oklahoma are
likely higher than they would be if non-competes were enforceable, but there is no reason to
expect they would necessarily be higher than all other States.

One commenter opposing the rule asserted that the Commission’s citation of one study in
the NPRM was insufficient to show that non-competes are directly tied to discriminatory
behavior by employers, or that non-competes worsen racial or gender wage gaps. The
Commission does not rest its finding in this final rule that non-competes tend to negatively affect
competitive conditions on findings of increased discriminatory behavior or exacerbation of
gender and wage gaps. The Commission merely notes that there are two empirical studies—
described under “Evidence of suppressed earnings”—that find that non-competes do, in fact,
exacerbate earnings gaps.

One commenter opposing the rule stated that closing racial and gender wage gaps may
harm racial minorities and women if their wages were to fall in absolute terms. Another
commenter argued that the proposed rule would reduce capital investment and output, which
would decrease White male workers’ wages. In response, the Commission notes that the study by
Johnson, Lavetti, and Lipsitz shows that the impact of a decrease in non-compete enforceability
on earnings is positive for workers in each of these groups.

The empirical evidence makes clear that, by restricting a worker’s ability to leave their
current job to work for a competitor or to start a competing business, non-competes reduce
workers’ earnings, supporting the Commission’s finding that non-competes tend to negatively

affect competitive conditions in labor markets.
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iili. Non-competes reduce job quality.
In the NPRM, the Commission recognized that non-competes may also negatively affect

working conditions, i.e., job quality,>®®

although this had not been studied in the empirical
literature (likely because it is harder to quantify). Competition in labor markets yields not only
higher earnings for workers, but also better working conditions.’* In a well-functioning labor
market, workers who are subject to poor working conditions can offer their labor services to an
employer with better working conditions. Such workers can also start businesses, giving them
more control over working conditions. Non-competes frustrate this competitive process by
restricting a worker’s ability to switch jobs or start a business. Furthermore, in a well-functioning
labor market, employers compete to retain their workers by improving working conditions.
Where workers are locked into a job—because their alternative employment options are
restricted—those competitive forces are diminished and working conditions can suffer. The
Commission accordingly sought comment on this topic.

In response, thousands of workers with non-competes described how, by frustrating these
competitive processes, non-competes prevent them from escaping poor working conditions or
demanding better working conditions. Based on the large number of comments the Commission
received on this issue and the wide variety of negative and severe impacts commenters
described, the Commission finds that, in addition to suppressing earnings, non-competes
negatively affect working conditions for a significant number of workers.

The Commission finds that the effects of non-competes on labor mobility and workers’

earnings are sufficient, standing alone, to support its finding that non-competes with workers

other than senior executives tend to negatively affect competitive conditions in labor markets.

308 NPRM at 3504.
59 Treasury Labor Market Competition Report at i.
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However, the Commission believes its finding that non-competes are an unfair method of
competition is further bolstered by this strong qualitative evidence related to non-competes
degrading working conditions.

Numerous workers and worker advocacy organizations described how non-competes
compel workers to endure jobs with poor working conditions. Illustrative examples of these
comments include the following:

e In March 2018, I was fired from a job in local news for refusing to go into an unsafe
situation. I’d recently received a letter from a man threatening to kidnap me. When my
boss decided he would still send me out alone in the field, I fought him on it, lost, and
was terminated. Three weeks later, I found out I was pregnant. Unable to work in my
field because of a noncompete enforced even AFTER I was terminated, I had no choice
but to apply for WIC and government assistance, and work at a retail job making half my
previous salary. I wanted to work. I wanted money to support my child. I wanted money
to move closer to home, to escape a domestic violence situation. My noncompete kept me
in a horrible spot, and nearly cost me my life.>!°

e [ started my first job as a Nurse Practitioner in 2019. All positions I interviewed for
required a non-compete. . . . In my case, I work for an employer that is hostile,
discriminated against me during pregnancy and maternity leave and has raised his voice
at me in meetings. He told me I was lucky to even have a job after becoming pregnant. |
learned after starting at the practice that he has shown this pattern before with previous
employees. I say this because all of these above-mentioned reasons are why I have the
right to want to quit my job and move on. I desperately want to leave and start another
job but I can’t because of the non compete. I feel like a prisoner to my job. I feel
depressed in my work conditions and I feel like I have no way out.>!!

e I’m abarber and violated a non-compete about 6 months ago. . . . I worked for my
previous employer for two years in a toxic environment. I told my employer how work
was affecting my home life on more than one occasion and she did nothing. . . . How was
I to know that I would be working in a toxic environment when I applied? So ultimately,
I decided in order to be happy and make a living wage, I’d have no choice but to violate
my non-compete. She came after me in no time flat. Now I’'m paying legal fees and at
risk of going to court and losing my job for 6 more months. . . . [I]f ’'m working in poor
working conditions, I should be able to work where I please. For two years, my job and
employer affected my mental health. I chose to take anti-depressants after things got bad
at work, upped my dosage twice as work became progressively worse and since I’ve left,
I’ve stopped taking my medication.>'?

310 Individual commenter, FTC-2023-0007-12813.
1 Individual commenter, FTC-2023-0007-49809.
312 Individual commenter, FTC-2023-0007-3323.
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e [ am acommissioned employee in the mortgage world, and I had a non-compete with my
former company in Ohio. Near the end of my time at this company, they merged with
another company and put the new company in charge of the sales staff. It was miserable.
We started having issues, even with having basic supplies, and it went from just harming
me to harming my ability to get business complete, which harms the consumer. I left and
I was sued for a three year period. . . . I really do not feel that [non-competes] should be
allowed. You are stuck at employers and they can treat you in any manner that they
please because they know that they can make your life a living hell if you leave them.>!3

e Like many new graduates in the medical field, I signed on with a company that made
numerous empty promises. . . . What [ was not prepared for, was the company’s strategic
increase in facilities in which I was to perform services under this contract. In the short
span of 2 years, I did neurophysiological monitoring for 24 facilities . . . . When working
conditions fell apart regardless of my requests for adequate sleep following 36 hours
straight of working on call at my designated stroke hospital, time for meals or breaks
within 18+ hour work days, and a reasonable travel distance within the area the company
demanded I relocate to, I was met with threats from HR regarding my non-compete if I
were to leave. . . . Working conditions became so intense, I was placed on migraine
medications at the recommendations of my doctor and required three separate trips in the
ER for medical conditions related to stress, inability to eat or drink while tied within tens
of hours long surgeries . . . . Again [ was met with threats from HR and now their legal
team.> !4

Many commenters stated that non-competes harm working conditions for lower-wage
workers. However, there were many commenters in higher-wage jobs who also stated that non-
competes harmed their working conditions. For example, numerous physicians explained that
they were trapped in jobs with poor working conditions because of non-competes. Many of these
physicians described how non-competes accelerate burnout in their profession by making it
harder for workers to escape bad working conditions or demand better working conditions. Many
commenters recounted how they left poor work environments but non-competes harmed them by
forcing them to leave their field, move out of the area where they lived, or spend time and money
defending themselves from legal action. Many commenters argued that prohibiting non-

competes would increase workers’ bargaining power and in turn incentivize employers to

313 Individual commenter, FTC-2023-0007-3955.
314 Individual commenter, FTC-2023-0007-1252.

161



provide better work environments.

Workers in both high-wage and low-wage professions, as well as worker advocacy
groups, stated that by diminishing workers’ competitive alternatives, non-competes keep workers
trapped in jobs where they experience dangerous, abusive, or toxic conditions; discrimination;
sexual harassment; and other forms of harassment. These commenters also described how non-
competes trap some workers in jobs where their employer commits wage and hour violations,
such as wage theft, as employers that use non-competes can insulate themselves from the free
and fair functioning of competitive markets and are thus more likely to be able to steal worker
wages with impunity. Several commenters said they were unable to receive benefits because a
non-compete rendered them unable to switch to a job with better benefits or rendered them
unable to leave their job when their employer took their benefits away. A professional
membership network for survivors of human trafficking explained that traffickers masquerading
as legitimate businesses use non-competes to prevent trafficking victims from leaving.

Some workers and advocacy organizations stated that non-competes increase the
potential for harm from retaliation. These commenters stated that restricting a worker’s
employment opportunities makes it even harder for workers to find new jobs after experiencing
retaliation. These commenters argued that this discourages workers from reporting fraud,
harassment, discrimination, or labor violations. A labor union commented that, by making it
harder for workers to find new jobs, non-competes can deter unionization and chill activities
protected by the National Labor Relations Act, including activities to address unsafe, unfair, or
unsatisfactory working conditions. According to a trade organization of attorneys, whistleblower
protections may come too late for a fired whistleblower who cannot obtain another job because

of a non-compete. Several commenters provided survey or case evidence showing that workers
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who report sexual harassment, wage theft, or poor working conditions are frequently retaliated
against, including by being fired.’'> These commenters stated that, because non-competes make
it harder for these workers to find new jobs, non-competes decrease the likelihood that workers
report these kinds of harms.

Many workers described how, by limiting their ability to get out of harmful workplace
environments, non-competes contributed to stress-related physical and mental health problems.
Many commenters, particularly in the healthcare profession, stated that suicide is a major
problem in their profession and described non-competes as one of the stressors, because non-
competes make it harder to leave jobs with unsustainable demands, leaving workers feeling
trapped.

While thousands of commenters described, often in personal terms, how non-competes
have negatively affected their working conditions, the Commission received few comments from
workers or worker advocates stating that non-competes improved working conditions. The few
comments received stated that workers who remain with an employer can be harmed by
departing and competing colleagues, via increased workloads or harm to their employer.

Taken together, these comments provide strong qualitative evidence that non-competes
degrade working conditions, which supports the Commission’s finding that non-competes tend to
negatively affect competition in labor markets.

b. Non-competes tend to negatively affect competitive conditions in product

and service markets.

315 For example, the National Women’s Law Center, which operates and administers the TIME’S UP Legal Defense
Fund, reported that among individuals who contacted the Fund to request legal assistance related to sexual
harassment in the workplace, 72% reported facing retaliation, and, among those, 36% had been fired. Comment of
Nat’l Women’s L. Ctr., FTC-2023-0007-20297 at 5 (citing Jasmine Tucker & Jennifer Mondino, Coming Forward:
Key Trends and Data from the TIME’S UP Legal Defense Fund, 4 (Oct. 2020), https:/nwlc.org/wp-
content/uploads/2020/10/NWLC-Intake-Report FINAL 2020-10-13.pdf).
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Based on the Commission’s expertise and after careful review of the rulemaking record,
including the empirical research and the public comments, the Commission finds that non-
competes tend to negatively affect competitive conditions in markets for products and services
by inhibiting new business formation and innovation.

New businesses are formed when new firms are founded by entrepreneurs or spun off
from existing firms. New business formation increases competition by reducing concentration,
bringing new ideas to market, and forcing incumbent firms to respond to new firms’ ideas
instead of stagnating. New businesses disproportionately create new jobs and are, as a group,
more resilient to economic downturns.’'® With respect to spinoffs, research shows that spinoffs
within the same industry are highly successful relative to other entrepreneurial ventures.®!”

Non-competes, however, tend to negatively affect competitive conditions in product and
service markets by inhibiting new business formation in two ways. First, since many new
businesses are formed by workers who leave their jobs to start firms in the same industry, non-
competes reduce the number of new businesses that are formed in the first place.’!® Second, non-
competes deter potential entrepreneurs from starting or spinning off new businesses—and firms
from expanding their businesses—by locking up talented workers.>!* Non-competes thus create
substantial barriers to potential new entrants into markets and also stymie competitors’ ability to
grow by making it difficult for those entrants to find skilled workers.

Innovation refers to the process by which new ideas result in new products or services or

improvements to existing products or services. Innovation may directly improve economic

316 See, e.g., The Importance of Young Firms for Economic Growth, Policy Brief, Ewing Marion Kauffman
Foundation (Sept. 24, 2015).

317 Aaron K. Chatterji, Spawned With a Silver Spoon? Entrepreneurial Performance and Innovation in the Medical
Device Industry, 30 Strategic Mgmt. J. 185 (2009).

518 See, e.g., Evan Starr, Natarajan Balasubramanian, & Mariko Sakakibara, Screening Spinouts? How Noncompete
Enforceability Affects the Creation, Growth, and Survival of New Firms, 64 Mgmt. Sci. 552 (2018).

319 See, e.g., Shi, supra note 84.
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outcomes by increasing product quality or decreasing prices, and innovation by one firm may
also prompt other firms to compete and improve their own products and services. However, non-
competes tend to negatively affect competitive conditions in product and service markets by
inhibiting innovation.

Non-competes tend to reduce innovation in three ways. First, non-competes prevent
workers from starting businesses in which they can pursue innovative new ideas.**° Second, non-
competes inhibit efficient matching between workers and firms.>?! Where workers are less able
to match with jobs that maximize their talents, employers’ ability to innovate is constrained.
Third, and relatedly, non-competes reduce the movement of workers between firms.>?? This
decreases knowledge flow between firms, which limits the cross-pollination of innovative ideas.

As described in Parts IV.B.3.b.i and ii, the Commission finds that the effects of non-
competes on new business formation and innovation are sufficient to support its finding that non-
competes tend to negatively affect competitive conditions in product and service markets. In
addition, as described in Parts IV.B.3.b.iii and iv, the Commission believes this finding is further
bolstered by evidence that non-competes increase concentration and consumer prices, as well as
evidence that non-competes reduce product quality.

The Commission’s findings relating to new business formation and innovation are
principally based on the empirical evidence described in Parts IV.B.3.b.i and ii. However, the
comments provide strong qualitative evidence that bolsters these findings. Furthermore, the

Commission notes that the legal standard for an unfair method of competition under section 5

520 See Part IV.B.3.b.i.

321 See Part IV.B.3.a. While the Commission focuses on the most direct negative effects on competition in product
and service markets in this Part IV.B.3.b, inefficient matching between workers and firms may have additional
negative effects, including on output.

522 See Part IV.B.3.a.i.
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requires only a tendency to negatively affect competitive conditions; empirical evidence of actual
harm is not necessary to establish that conduct is an unfair method of competition. In the case of
non-competes, however, there is extensive empirical evidence, as well as extensive corroborating
public comments, that non-competes negatively affect competitive conditions in product and
service markets.

i. Non-competes inhibit new business formation.
Evidence of inhibited new business formation

The Commission finds that non-competes tend to negatively affect competitive
conditions in product and service markets by inhibiting new business formation. The weight of
the empirical evidence establishes that when non-competes become more enforceable, the rate of
new business formation (i.e., the number of new businesses formed) declines.

Several empirical studies assess the effects of non-competes on the rate of new business
formation. A study conducted by Jessica Jeffers examines several State law changes in the
technology sector and the professional, scientific, and technical services sector and finds a
decline in new firm entry when non-competes become more enforceable. Jeffers finds that as
non-competes became more enforceable, the entry rate of new firms decreases substantially.>*
Jeffers’ study uses several changes in non-compete enforceability that are measured in a binary
fashion. While this study therefore does not satisfy all the principles outlined in Part IV.A.2, it
satisfies most of them and is accordingly quite robust and weighted highly.

Another study, conducted by Matt Marx, examines the impact of several changes in non-
compete enforceability between 1991 and 2014 on new business formation, and likewise finds a

negative effect of non-competes on new business formation.>>* Marx finds that, when non-

523 Jeffers, supra note at 450. The 2024 version of Jeffers’ study reports a 7% impact.
524 Matt Marx, Employee Non-Compete Agreements, Gender, and Entrepreneurship, 33 Org. Sci. 1756 (2022).
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competes become more enforceable, men are less likely to found a rival startup after leaving
their employer, that women are even less likely to do so (15% less likely than men), and that the
difference is statistically significant.’?> This study therefore supports both that non-competes
inhibit new business formation and that non-competes tend to have more negative impacts for
women than for men. Marx uses several changes in non-compete enforceability measured in a
continuous fashion. The study therefore satisties the principles outlined in Part IV.A.2 and is
weighted highly.

In addition, Johnson, Lipsitz, and Pei analyze the extent to which non-compete
enforceability affects the rate of firm entry in high-tech industries. They find that an average
increase in non-compete enforceability decreases the establishment entry rate by 3.2%.3%¢
Outside of examining only innovative industries, this study’s methodology is otherwise strong,
and the study is therefore weighted highly. While this study uses multiple changes in a granular
measure of non-compete enforceability, a quite robust methodology, the study is limited to high-
tech industries.

In addition, a study conducted by Can and Fossen indicates that decreases in
enforceability of non-competes in Utah and Massachusetts increased entrepreneurship among
low-wage workers.*?” Can and Fossen examine just two changes in non-compete enforceability,
measured in a binary fashion, and the study is therefore given slightly less weight than studies
which examine more changes or use a more granular measure of enforceability. The study

corroborates the results of studies using these stronger methodologies.

S Id. at 1763.

326 Matthew S. Johnson, Michael Lipsitz, & Alison Pei, Innovation and the Enforceability of Non-Compete
Agreements, Nat’l. Bur. Of Econ. Rsch. (2023) at 36.

527 Ege Can and Frank M. Fossen, The Enforceability of Non-Compete Agreements and Different Types of
Entrepreneurship: Evidence From Utah and Massachusetts, 11 J. of Entrepreneurship and Pub. Pol. 223 (2022).
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Furthermore, a study conducted by Benjamin Glasner focused on high-tech industries
finds that technology workers increased entrepreneurial activity in Hawaii after non-competes
were restricted, but finds no effect on entrepreneurial activity from Oregon’s restriction on non-
competes with low-wage workers.’?® Similar to the study by Can and Fossen, this study by
Glasner uses two changes in non-compete enforceability measured in a binary fashion.
Additionally, a study published by Stuart and Sorenson shows that increased enforceability of
non-competes decreases the amount by which firm acquisitions and [POs induce additional local
business formation.>?” This study uses cross-sectional variation in non-compete enforceability
measured in a binary fashion, and studying the amount by which firm acquisitions and IPOs
induce additional local business formation does not cover all entrepreneurship. These studies are
thus given more limited weight, but generally are in line with other evidence that non-competes
reduce new business formation and innovation.

Additionally, a study conducted by Starr, Balasubramanian, and Sakakibara analyzes the
effect of non-compete enforceability on spinouts (i.e., when a firm creates a new business by
splitting off part of its existing business). The authors find that, when non-compete enforceability
increases by one standard deviation, the rate of spinouts within the same industry decreases by
32.5%—a major decrease in new business formation.>*° Research shows that spinouts within the
same industry are highly successful, on average, when compared with typical entrepreneurial

ventures.>®! This study uses cross-sectional differences in non-compete enforceability, measured

528 Benjamin Glasner, The Effects of Noncompete Agreement Reforms on Business Formation: A Comparison of

Hawaii and Oregon, Econ. Innovation Group White Paper (2023), https://eig.org/noncompetes-research-note/.

529 Toby E. Stuart & Olav Sorenson, Liquidity Events and the Geographic Distribution of Entrepreneurial

Activity, 48 Admin. Sci. Q. 175 (2003).

330 Starr, Balasubramanian, & Sakakibara, supra note 518 at 561. 32.5% is calculated as 0.0013/0.004, where 0.0013
is the coefficient reported in Table 2, Column 6, and 0.004 is the mean WSO entry rate reported in Table 1 for
“nonlaw” firms.

31 For reviews of the literature, see, e.g., Steven Klepper, Spinoffs: A Review and Synthesis, 6 European Mgmt. Rev.
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in a continuous fashion, though it attempts to avoid problems related to the use of cross-sectional
differences in non-compete enforceability by using law firms—which likely do not use non-
competes due to ethical limits in the legal profession®*>—as a control group. The Commission
therefore gives this study somewhat less weight than studies of changes in non-compete
enforceability, though the findings corroborate the findings of the studies by Jeffers and Marx.

In addition, a study by Salomé Baslandze shows that non-competes reduce new business
formation, finding that greater non-compete enforceability inhibits entry by spinouts founded by
former employees of existing firms.>** Baslandze notes that spinouts tend to innovate more and
are relatively higher quality than other new firms. This study examines changes in non-compete
enforceability on a continuous measure but assumes that changes over a 19-year period occur
smoothly over time instead of identifying exactly when the legal changes were made. While this
study uses changes in non-compete enforceability and corroborates the findings of the
aforementioned studies on new business formation, the assumption regarding the timing of
changes yields an imprecise measure of non-compete enforceability over time. The Commission
therefore gives this study somewhat less weight than studies which precisely identify the timing
of changes in non-compete enforceability.

Finally, in a 2011 study, Samila and Sorenson find that when non-competes are more
enforceable, rates of entrepreneurship, patenting, and employment growth slow. They find that

an increase in venture capital funding creates three times as many new firms where non-

159 (2009) and April Franco, Employee Entrepreneurship: Recent Research and Future Directions, in Handbook of
Entrepreneurship Research 81 (2005).

332 See Am. Bar Ass’n, Model Rule 5.6,

https://www.americanbar.org/groups/professional _responsibility/publications/model rules of professional conduct
/rule 5 6 restrictions on rights to practice/.

333 Salomé Baslandze, Entrepreneurship Through Employee Mobility, Innovation, and Growth, Fed. Res. Bank of
Atlanta Working Paper No. 2022-10 (2022), https://papers.ssrn.com/sol3/papers.cfm?abstract id=4277191.
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competes are unenforceable, compared to where non-competes are enforceable.>** This study
uses cross-sectional variation in non-compete enforceability along two dimensions, both of
which are measured in a binary fashion. Due to this measurement, the Commission gives this
study less weight, though its results corroborate the findings of the other studies on new business
formation.

There are two additional studies that the Commission gives minimal weight. One of these
studies estimates that the job creation rate at startups increased by 7.8% when Michigan
increased non-compete enforceability.’*> However, the Commission places less weight on this
study than the studies discussed previously because it examines only one legal change in one
State and because the change to non-compete enforceability was accompanied by several other
simultaneous changes to Michigan’s antitrust laws. Thus, it is not possible to isolate the effect of
the change in non-compete enforceability standing alone.

The other study finds mixed effects of non-compete enforceability on the entry of
businesses into Florida. The study examines a legal change in Florida which made non-competes
more enforceable. They find that larger businesses entered the State more frequently (by 8.5%),
but smaller businesses entered less frequently (by 5.6%) following the change.>3® Similarly,
Kang and Fleming find that employment at large businesses rose by 15.8% following the change,
while employment at smaller businesses effectively did not change.>*” This study examines a

single change in non-compete enforceability. However, the Commission gives this study

534 Samila & Sorenson find that a 1% increase in venture capital funding increased the number of new firms by 0.8%
when non-competes were enforceable, and by 2.3% when non-competes were not enforceable. Sampsa Samila &
Olav Sorenson, Noncompete Covenants: Incentives to Innovate or Impediments to Growth, 57 Mgmt. Sci. 425, 432
(2011). The values are calculated as 0.8%=e%%7°5-1 and 2.3%=¢%%0755700155_1 respectively.

335 Gerald A. Carlino, Do Non-Compete Covenants Influence State Startup Activity? Evidence from the Michigan
Experiment, Fed. Res. Bank of Phila. Working Paper No. 21-26 at 16 (2021).

536 Hyo Kang & Lee Fleming, Non-Competes, Business Dynamism, and Concentration: Evidence From a Florida
Case Study, 29 J. Econ. & Mgmt. Strategy 663, 673 (2020).

537 Id. at 674. The value is calculated as 15.8%=¢%14%8-1,
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minimal weight because the study does not examine new business formation specifically;
instead, it assesses the number of “business entries,” which does not necessarily reflect new
business formation because it also captures existing businesses moving to the State.

Additional research analyzes the effects of non-competes on the number of jobs created
by new businesses.>*® While the research described previously shows that non-competes inhibit
the rate of new business formation, this research indicates that even where new businesses are
created, these new businesses have fewer workers where non-competes are more enforceable.
This evidence suggests that non-competes not only prevent small businesses from being formed,
they also hinder entrepreneurship by tending to reduce the number of employees that new firms
are able to hire.

In addition to analyzing the rate of firm entry in high-tech industries, Johnson, Lipsitz,
and Pei analyzes the number of jobs created at newly founded firms in innovative industries.**
Using evidence from several State law changes, the authors find that increases in non-compete
enforceability lead to a reduction in the number of jobs created at newly founded firms in
innovative industries (though not necessarily across all industries or all types of firms) by
7.2%.340

A study by Starr, Balasubramanian, and Sakakibara finds that increases in non-compete
enforceability decreased average per-firm employment at new firms.>*! In the NPRM, the

Commission stated that this study found that several increases in non-compete enforceability

338 In the NPRM, the Commission stated that the evidence relating to the effects of non-competes on job creation
was inconclusive. However, in the final rule, the Commission does not make a separate finding that non-competes
reduce job creation. Instead, it cites the research described herein—which relates solely to job creation at newly
founded firms—to support its finding that non-competes inhibit new business formation.

339 Johnson, Lipsitz, and Pei, supra note 526 at 36.

540 Id. While this study satisfies each of the other metrics outlined in Part IV.A.2, the sample is restricted to firms in
innovative industries, and therefore the outcome of interest is not reflective of the entire population.

341 Starr, Balasubramanian, & Sakakibara, supra note 518 at 552.
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were associated with a 1.4% increase in average per-firm employment at new firms.>** However,
upon further review of the study, the Commission interprets this study as finding that increases in
non-compete enforceability decreased average per-firm employment at new firms—both for
spinouts within the same industry and spinouts into a different industry.>** For spinouts into a
different industry, average per-firm employment at the time of founding decreases by 1.4% due
to greater non-compete enforceability. For spinouts into the same industry, average per-firm
employment decreases by 0.3%.%** At seven years after founding, the results are similar: spinouts
into a different industry have average per-firm employment that is 1.5% lower due to greater
non-compete enforceability, while spinouts into the same industry have per-firm employment
that is 0.7% lower.>* The Commission notes that this study compares States with different levels
of enforceability, using law firms as a control group, instead of considering changes in non-
compete enforceability. It is therefore given less weight than studies with stronger
methodologies.

Comments pertaining to inhibited new business formation and the Commission’s responses

The Commission’s finding that non-competes inhibit new business formation is

542 NPRM at 3488-89.

343 While this study satisfies some of the principles for robust design outlined in Part IV.A.2, the Commission notes
that average per-firm employment does not precisely correspond to the economic outcome of interest, which is
overall employment or job creation.

54 Calculated as 1.4%-1.1%, based on the effect for non-within-industry spinouts (1.4%) and the relative impact on
within-industry spinouts compared with non-within-industry spinouts (-1.1%). See Starr, Balasubramanian, &
Sakakibara, supra note 518 at 561.

545 Calculated as 1.5%-0.7%, based on the effect for non-within-industry spinouts (1.5%) and the relative impact on
within-industry spinouts compared with non-within-industry spinouts (-0.8%). See id. at 563.

546 There are also two studies analyzing how non-competes affect job creation or employment generally. Neither
study relates to new business formation specifically. Goudou finds a decreased job creation rate from an increase in
non-compete enforceability in Florida. Felicien Goudou, The Employment Effects of Non-compete Contracts: Job
Retention versus Job Creation (2023), https://www.jesugogoudou.me/uploads/JMP_Felicien G.pdf. This study
considers just one change in non-compete enforceability, and is therefore given less weight, though the results
corroborate findings in papers which satisfy more of the guideposts in Part IV.A.2. Additionally, the 2023 version of
Johnson, Lavetti, & Lipsitz, supra note 388, finds that increased non-compete enforceability reduces employment by
1.9%, though they do not estimate the impact on job creation directly. Rather, the authors look only at the closely
related metric of changes in overall employment. This study otherwise has a strong methodology, as discussed in
Part IV.B.3.a.ii.
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principally based on the empirical evidence described in this Part IV.B.3.b.i. However, the
comments provide strong qualitative evidence that bolsters this finding.

Hundreds of commenters agreed with the Commission’s preliminary finding that non-
competes reduce new business formation. [llustrative examples of comments the Commission
received include the following:

e lam ahairstylist . . . and have been with the company for 11 years. Our work conditions
have changed drastically over the years and Covid has really sent us on a sharp decline. It
is not the same salon I signed on to work for. That being said, a few coworkers want to
open a salon and take some of us with them to bring back the caliber of service we want
to give our clients. Our non-compete contracts state that we can’t work within 30 miles of
this salon. We didn’t expect that standards would drop so low and they would raise prices
so high that we lost so many clients. . . . We have all had enough of the toxic
environment and need to be free of this unfair contract.>*’

e [ am a veterinarian that has had to suffer under non-compete clauses my entire career. |
have had to sell my home and relocate several times including moving out of State due to
non-compete clauses. I’'m currently stuck in a [non-compete covering a] 30 mile radius of
all 4 practices of a group of hospitals I work for. This basically keeps me from working in
an enormous area. I had to sign it due to circumstances out of my control and they took
advantage of my situation. I recently tried to start my own business, not related to the
type of practice that I have the non-compete clause with, and had to abandon the idea
because I couldn’t get funding without my current employer releasing me from the
contract or by relocating again out of the huge area of non-compete.>*

e  We own a small family practice in urban Wisconsin. I previously was employed by a
large healthcare organization and burned out. When I left to star[t] my own business, |
was restricted from working close by, by a non-compete. I spent $24,000 [in] legal fees
challenging this successfully. . . . Now as a business owner for 5 years, we have the
opportunity to hire some physician assistants who have been terminated without cause
from my prior employer. I am unable to do so because they also had to sign non-
competes. | have seen many disgruntled patients who have delayed care because of
this.>*

e [ am aesthetic nurse practitioner wanting to start my own business but I am tied to a 2
year 10 mile non compete. I was basically obligated to sign the non-compete when |
needed to reduce my hours to finish my master’s degree (that I paid for and they wanted
me to get). I feel forced to stay at a job that is not paying me what I am worth.>>°

347 Individual commenter, FTC-2023-0007-3299.

38 Individual commenter, FTC-2023-0007-1448.

349 Comment of Three Oaks Health, FTC-2023-0007-1397.
350 Individual commenter, FTC-2023-0007-10157.
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e [ am a licensed social worker with a non-compete which is hindering my employment
options. . . . I would like to start my own business as the mental health facility I work for
is not supportive of mental health. This rule would be a great benefit for mental health
professionals and those seeking quality mental health services.”!

e As arecently graduated physician, [ wanted to start my own practice and become a small
business owner. However, I also needed a source of income to start out and wanted to
work part time at a local hospital for income and benefits. However, due to a non-
compete clause in their contracts, I could not start my own business and practice in the
same city if [ was to work with them. This hindered my ability to work as much as I
wanted (ended up having to work as an independent contractor for significantly less shifts
per month and no benefits), and made it more difficult to get my business off the ground
due to expenses for providing my own benefits. Banning non-compete clauses would
significantly help the ability for citizens to pursue starting small businesses or other work
to increase their income and prosperity. >

e Mr. Z had worked for a company for over 15 years installing windshields in vehicles. He
was a lower-level employee making $18.50 an hour and did not learn any trade secrets or
confidential information. After years of working for the company the employer refused to
raise his wages despite his experience, so he decided to start his own business. Shortly
after giving notice and beginning his new endeavor, he received a letter from his previous
employer informing him that he was in breach of his non-compete agreement and the
employer would enforce it if he continued with his business plan.>?

e Non-competes have prohibited me from making a living as a fitness and wellness
professional to such an extent, that it hurt me economically. I opened up my own
business that was different than my previous employer, even though it was different and I
told him I was going to focus on a different area in wellness, my previous employer sued
me. I ended up having to hire an attorney to defend myself and when it was all said and
done, I spent close to 12,000 in fees and penalties.*>*

e Non compete agreements are detrimental to the average worker, preventing them from
pursuing better paying job offers or from starting their own business in the same industry.
I am directly affected by a non-compete clause I had signed as part of a job acceptance. |
am now forming my own business in the same industry as my employer, and cannot do
business within a 50-mile radius of my employer. That radius covers the hometown I live
in. Even though we are in the same industry, we have very different target markets.>>

As these comment excerpts reflect, many potential entrepreneurs wrote to the

331 Individual commenter, FTC-2023-0007-11922.
352 Individual commenter, FTC-2023-0007-11777.
553 Comment of N.W. Workers’ Justice Project, FTC-2023-0007-15199 (discussing a client).
354 Individual commenter, FTC-2023-0007-12904.
353 Individual commenter, FTC-2023-0007-12697.
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Commission to describe how they wanted to strike out on their own, but a non-compete
preventing them from doing so. These comments indicate that non-competes have deprived
communities of homegrown businesses—with respect to everything ranging from tech
companies, to hair salons, to physician practices, and many more types of firms. This deprives
markets of competing firms that can reduce concentration—which in turn has benefits for
lowering prices and raising the quality of products and services, and increasing innovation in
bringing new ideas to market—as well as depriving communities of opportunities for new job
creation.

Even where entrepreneurs were able to start businesses, they explained how non-
competes prevented them from hiring talented workers and made it harder for their nascent
businesses to grow and thrive. Many other commenters described personal experiences in which
their newly formed businesses were threatened by litigation costs related to non-competes. Other
commenters stated that the threat of litigation related to non-competes increases the risk and cost
of starting a new business, particularly if that business intends to compete against a large
incumbent firm. One commenter stated that incumbent firms can use non-compete litigation as a
mechanism to chill startup formation where startups lack the resources to contest a non-compete.

Numerous small businesses and organizations representing small businesses submitted
comments expressing support for the proposed rule and describing how it would help small
business owners. These commenters contend that categorically prohibiting non-competes will
empower small businesses by providing them with new access to critical talent and will drive
small business creation as entrepreneurial employees will be free to compete against their former
employers. Many small businesses also argued that non-competes can hinder small business

formation and can keep small businesses from growing once they are formed. The extensive
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comments the Commission received from small businesses are also addressed in Part XI.C.

Some small businesses said they spent tens or hundreds of thousands of dollars
defending themselves from non-compete lawsuits. A one-person surveying firm said it has to
regularly turn down work because of the former employer’s threat to sue over a non-compete. A
small, five-worker firm said it was sued by a billion-dollar company for violating a non-compete
despite the fact that the firm waited out the non-compete period and did not use proprietary
information or pursue the former employer’s customers; it fears the legal fees will force it out of
business. A legal aid organization relayed the story of a client, a self-employed beauty worker
who was unable to provide their service during a non-compete lawsuit despite working outside
the non-compete geographic radius. The CEO of one small transport and logistics company said
a ban would remove a tool used mostly by the largest companies in each industry to maintain
their market dominance, as small competitors cannot match their legal budgets. Further, many
workers said they would open their own business if non-competes were banned.

Many small businesses shared their experiences of how non-competes have made hiring
more difficult. For example, a small physician practice said non-competes made it difficult to
compete with larger practices to attract and retain physicians. A small business and a medical
association said small businesses could not afford a lawsuit when hiring workers. An IT startup
tried to hire an executive who had retired from a large firm, but the large firm sued the startup to
enforce what the startup said was an unenforceable non-compete. According to the startup,
because a lawsuit would have cost up to $200,000, it was forced to settle and could not work
with numerous potential clients, and its growth was significantly slowed. It stated that it
continues to turn away many potential hires to avoid being sued over non-competes.

Other commenters raised additional issues relevant to hiring. According to one
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technology startup organization, the inability to assemble the right team is a major reason
startups fail, and small businesses lose opportunities because they must avoid hiring workers
who are subject to even unenforceable non-competes. That organization also said startups
currently face legal and time costs from navigating the patchwork and complexity of State non-
compete laws, especially when trying to determine if a potential hire’s non-compete is
enforceable; the time and expense of navigating this landscape will thus often cause the startups
to forego that hire. That organization said some non-competes prevent experienced workers from
counseling, advising, or investing in startups, and such mentoring can double a startup’s survival
rate.

Several self-identified entrepreneurs commented that because of their non-competes, they
feared not being able to operate, build, or expand their business. Numerous workers reported that
they wanted to or planned to start their own business, but their non-compete made them too
afraid to do so. A public policy organization referenced the Census Bureau’s Annual Business
Survey to argue that a majority of business owners and an even higher majority of Black
business owners view starting their own business as the best avenue for their ideas, and that non-
competes may prevent these potential entrepreneurs’ ideas from coming to market.

Several commenters stated that non-competes make it harder for new businesses to hire
workers with relevant experience or industry knowledge. Some commenters argued that non-
compete bans, such as in California, have contributed to higher rates of successful start-ups,
while new firms in States where non-competes are more enforceable tend to be smaller and are
more likely to fail.

In contrast, several commenters opposed to the rule argued that non-competes promote

new business formation by protecting small and new firms’ investments, knowledge, and
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workers from appropriation by dominant firms poaching their employees. Commenters also
theorized that, while non-competes directly inhibit employee spinoffs, they may encourage
businesses to enter the market by enhancing their ability to protect their investments. As
described in Part IV.D.2, the Commission finds that firms have viable alternatives for protecting
these investments that burden competition to a less significant degree than non-competes. The
Commission further notes that these commenters did not provide evidence to support their
assertions.

In addition, when assessing how non-competes affect new business formation, the
Commission believes it is important to consider the net impact. It is possible that the effects
described by these commenters and the effects described by the Commission earlier in this Part
IV.B.3.b.i can be occurring at the same time. That is, a non-compete might in some instances be
protecting a firm’s investments in a manner that is productivity-enhancing holding all else equal.
But even that same non-compete can—and certainly non-competes in the aggregate do—inhibit
new business formation by prohibiting workers from starting new businesses and by locking up
talented workers, preventing the worker from efficiently matching with the job that is the highest
and best use of their talents. What the empirical evidence shows is that non-competes reduce new
business formation, overall and on net, indicating that the tendency of non-competes to inhibit
new business formation more than counteracts any tendency of non-competes to promote new
business formation.

Other commenters said non-competes protect firms’ value and assets for sale in future
acquisitions, which they said drives seed capital investment in start-ups. An investment industry
organization commented that private-equity financing, particularly for early-stage companies,

often includes non-competes and is used to support growth, in turn increasing competition. In
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response, the Commission notes that these commenters provided no empirical evidence that
decreases in non-compete enforceability have affected seed capital investment and private-equity
financing. Moreover, the Commission notes that there is no indication that small businesses or
early-stage companies in States that have banned or limited non-competes have been unable to
obtain financing. To the contrary, California, where non-competes are unenforceable, has a
thriving start-up culture.

Other commenters addressed empirical research related to new business formation. Some
commenters similarly argued that research on the average quality of employee spinouts due to
changes in non-compete enforceability may imply negative effects of the rule (e.g., if prohibiting
non-competes decreases average employment or average survival rates of new firms). Some
commenters also noted that the Baslandze study finds that weaker non-compete enforceability
increases the rate at which spinouts form but result in a lower proportion of high-quality
spinouts.>*¢

In response to these comments, the Commission notes commenters primarily referenced
Starr, Balasubramanian, & Sakakibara®’ to support this view. The findings in this study have
been misinterpreted by commenters. This study actually finds that spinouts that form when non-
compete enforceability is stricter are lower quality (i.e., create fewer jobs), but that the effect is
less drastic for spinouts within the same industry versus spinouts into different industries.
Coupled with other evidence discussed in Part IV.B.3.b.1, the weight of which points to increased
job creation due to the rule, the Commission finds that empirical studies have not established that
non-competes lead to higher-quality startups or higher-quality spinouts. The Commission also

notes that the result in the Baslandze study regarding the quality of spinouts is theoretical, and

3% Baslandze, supra note 533 at 40.
357 Starr, Balasubramanian, & Sakakibara, supra note 518.
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the study does not test this theory empirically.

Commenters also argued that non-competes may have different effects on different types
of workers—for example, across different industries, occupations, or levels of pay—and that
these differences may affect the impacts of non-competes on new business formation. In
response, the Commission notes that the studies show negative effects across a range of
industries and are directionally consistent, even if they do not provide results for all subgroups.

Commenters asserted that non-competes may affect job creation through several different
mechanisms. The Commission agrees and finds that, regardless of the specific mechanism, the
weight of the evidence indicates that non-competes inhibit job creation.

Commenters opposing the rule also questioned the usefulness of studies of Michigan’s
law change, given that existing non-competes remained enforceable under the Michigan law;
they state that as a result, it would take longer for effects from the law to be realized. As noted
under “Evidence of inhibited new business formation,” the Commission gives minimal weight to
this study, but for other reasons.

In an ex parte communication entered into the record, the author of the study of the
Michigan law change expressed concern over the Commission’s interpretation of the study.>>® In
particular, he stated that his methodology mitigated concerns that the study’s findings of an
increase in the job creation rate may be due to decreases in that rate’s denominator (total

employment). While the Commission does not agree with this assessment,>*° the Commission

358 Ex Parte Communication: Email from G. Carlino to E. Wilkins (Jan. 30, 2023),
https://www.ftc.gov/system/files?file=ftc_gov/pdf/P201200NonCompeteNPRMExParteCarlinoRedacted.pdf.

359 In particular, the long time period and the difference-in-difference methodology used in the study do not mitigate
concerns that decreases in employment due to non-compete enforceability could drive increases in the job creation
rate. The concern is not that the findings somehow represent effects on anything other than the average job creation
rate (as noted by the author in his ex parte communication), but that a rate is comprised of a numerator and
denominator, and effects on either may drive effects on the rate as a whole. This concern is shared by at least two
empirical studies of non-competes. See Johnson, Lavetti, & Lipsitz supra note 388 at 19 and Johnson, Lipsitz, & Pei
supra note 526 at 19.
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places less weight on the study for different reasons, as noted.

Some commenters who opposed the rule also addressed the evidence relating to non-
competes and job creation, although these commenters generally did not focus on job creation
related to new businesses specifically. Some of these commenters asserted that the studies
addressed in the NPRM indicated that non-competes are associated with a greater number of jobs
available and increased rates of job creation, rather than decreased rates of job creation. Some
asserted that the evidence on job creation is mixed and that the issue is understudied. In the
NPRM, the Commission stated that the evidence relating to the effects of non-competes on job
creation was inconclusive. However, in the final rule, the Commission does not make a separate
finding that non-competes reduce job creation. Instead, it cites the research described herein—
which relates to job creation at newly founded firms—to support its finding that non-competes
inhibit new business formation.

ii. Non-competes inhibit innovation.
Evidence of inhibited innovation

The Commission finds that non-competes tend to negatively affect competitive
conditions in product and service markets by inhibiting innovation. Three highly reliable
empirical studies find that non-competes reduce innovation.

One such study, a study by Zhaozhao He, finds that the value of patents, relative to the
assets of the firm, increases by about 31% when non-compete enforceability decreases.>*° In
contrast to some other studies of innovation discussed here, He’s study focuses on the value of

patents, rather than the mere number of patents. The study does so to mitigate concerns that

360 Zhaozhao He, Motivating Inventors: Non-Competes, Innovation Value and Efficiency 21
(2023), https://ssrn.com/abstract=3846964. Thirty one percent is calculated as %2721,

181



patenting volume may not represent innovation.’®! The study analyzes the impact of several legal
changes to non-compete enforceability, using a binary measure of non-compete enforceability.
While this study therefore does not satisty all the principles outlined in Part IV.A.2, it
nonetheless satisfies many of them and contains a reasonably strong methodology.

A second study, by Johnson, Lipsitz, and Pei, finds that increased enforceability of non-
competes decreases the rate of “breakthrough” innovations and innovations which make up the
most cited patents. This study lends weight to the finding that non-competes harm both the
quantity and the quality of innovation.>*? The authors also show that when non-compete
enforceability decreases, patenting increases even in industries where most new innovations are
patented. These increases imply that the effect is a true increase in innovation, rather than firms
substituting between patents and non-competes.

Johnson, Lipsitz, and Pei also show that State-level changes in non-compete policy do
not simply reallocate innovative activity across State lines, which would result in no change in
innovation at the national level. Instead, they find that decreasing non-compete enforceability,
even in one State, increases innovative activity nationally.>®* Johnson, Lipsitz, and Pei’s study
uses several legal changes to analyze the impact of enforceability. It also uses several metrics of
quality and quantity to mitigate concerns over whether patenting is an accurate reflection of
innovation, especially in this context. The study thus satisfies all the principles outlined in Part
IV.A.2 and is therefore given substantial weight by the Commission.

A third study, by Rockall and Reinmuth, finds that non-competes have a significant

negative impact on innovation. They further find that this effect is not driven solely by the entry

1 Id. at 17.
362 Johnson, Lipsitz, & Pei, supra note 526.
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of new businesses. Their work suggests a potentially central role for knowledge spillovers, which
are hampered when worker mobility is diminished. The study uses many changes to non-
compete enforceability quantified on a continuous basis and considers several metrics which
represent the quantity and quality of patenting, in order to accurately capture the relationship
between non-competes and innovation.’** Similar to the study by Johnson, Lipsitz, and Pei, this
study therefore satisfies all the principles described in Part IV.A.2 and is given substantial
weight.

The Commission places the greatest weight on the foregoing three studies, in which
factors unrelated to the legal changes at issue are less likely to drive the results. There are
additional studies that relate to non-competes and innovation, but the Commission gives them
less weight.

A study by Samila and Sorenson finds that venture capital induced less patenting by 6.6
percentage points when non-competes are enforceable.’®> However, the authors note that
patenting may or may not reflect the true level of innovation, as firms may use patenting as a
substitute for non-competes where they seek to protect sensitive information.’*® Furthermore,
this study assesses only the quantity of patents and does not take into account the quality of
patents, which would be a better proxy for innovation. For this reason, the Commission gives
less weight to this study (although its findings are directionally consistent with the first three
studies described herein). This study also uses cross-sectional variation in non-compete
enforceability, which is measured along two dimensions in a binary fashion. In addition, a study

by Gerald Carlino examined how patenting activity in Michigan was affected by an increase in

364 Emma Rockall & Kate Reinmuth, Protect or Prevent? Non-Compete Agreements and Innovation (2023),
https://papers.ssrn.com/sol3/papers.cfm?abstract id=4459683.

565 Samila & Sorenson, supra note 534 at 432. The value is calculated as 6.6%=¢
566 Id.
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non-compete enforceability. The study finds that mechanical patenting increased following the
change in the law, but that drug patenting fell, and that the quality of computer patents fell.>®’
However, the increase in mechanical patenting appears to have primarily occurred approximately
14 years after non-compete enforceability changed. This suggests that some other mechanism
may have led to the increase in patenting activity.>®® Moreover, the study uses a single change in
non-compete enforceability to generate its results, and it uses only one measure of innovation
outside of patent quantity—quality as measured by patent citations. Finally, this study examines
a change to non-compete enforceability which was accompanied by several other changes to
Michigan’s antitrust laws, making it impossible to identify the effect of the change in non-
compete enforceability standing alone. For these reasons, the Commission gives less weight to
this study.

A study by Clemens Mueller does not estimate the overall impact of non-compete policy
on innovation, but instead focuses on career detours of inventors.>® Mueller shows that inventors
are more likely to take “career detours”—that is, to change industries to avoid the reach of their
non-compete—when enforceability of non-competes is stricter. Due to the lower match quality
between that inventor and their new industry, the innovative productivity of those inventors
suffers after they take career detours. However, the Commission assigns this study less weight
because, while its methodology satisfies the principles outlined in Part IV.A.2, the study is only

informative of the productivity of individuals taking career detours. It does not address whether

innovation in the aggregate increases. Mueller uses several changes in non-compete

367 Carlino, supra note 535 at 40.

68 Id. at 48.

3% Clemens Mueller, Non-Compete Agreements and Labor Allocation Across Product Markets, Proceedings of the
EUROFIDAI-ESSEC Paris December Finance Meeting 2023 (2023),
https://papers.ssrn.com/sol3/papers.cfm?abstract id=4283878.
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enforceability to generate results, but those changes are measured in binary—rather than
continuous—fashion.

Coombs and Taylor examine the impact of non-compete enforceability on innovation.
They find that research productivity, as measured by the number of products in biotechnology
firms’ prospectuses, was lower in California than other States, which they suggest implies that
California’s ban on non-competes hampers research productivity.>’ However, this study is
purely cross-sectional, and results may be due to other differences between California and other
States; the Commission accordingly places less weight on this study.

Two additional studies address firm strategies related to innovation. However, the
Commission gives them little weight because the outcomes studied do not inform how non-
competes would affect the overall level of innovation in the economy. The first, by Raffaele
Conti, uses two changes in non-compete enforceability (in Texas and Florida), and indicates that
firms engage in riskier strategies with respect to research and development (“R&D’”) when non-
compete enforceability is greater.’’! However, this study does not address whether these riskier
strategies lead to greater innovation. The second, by Fenglong Xiao, finds that increases in non-
compete enforceability led to increases in exploitative innovation (i.e., innovation which stays
within the bounds of the innovating firm’s existing competences) in the medical device
industry.>’? The study finds this increase in exploitative innovation leads to an increase in the
rate at which new medical devices are introduced. However, the study also finds that explorative

innovation (i.e., innovation which moves outside those bounds) decreased, and explorative

370 Porcher L. Taylor, III, and Joseph E. Coombs, Non-Competition Agreements and Research Productivity in the
Biotechnology Industry, 26 Frontiers of Entrepreneurship Rsch. 1 (2006).

71 Raffaele Conti, Do Non-Competition Agreements Lead Firms to Pursue Risky R&D Strategies?, 35 Strategic
Mgmt. J. 1230 (2014).

572 Fenglong Xiao, Non-Competes and Innovation: Evidence from Medical Devices, 51 Rsch. Pol’y 1 (2022).
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innovation is the mode of innovation which the empirical literature has found to be associated
with high growth firms.>”® The net impact on innovation from this study is thus unclear. The
study examines several changes in non-compete enforceability, measured with a binary indicator
of non-compete enforceability.

Comments pertaining to inhibited innovation and the Commission’s responses

The Commission’s finding that non-competes inhibit innovation is principally based on
the empirical evidence described in this Part IV.B.3.b.ii. However, the comments provide strong
qualitative evidence that bolsters this finding.

Several academics and economic research groups, among other commenters, agreed with
the Commission’s preliminary finding that non-competes inhibit innovation. Commenters argued
that non-competes reduce knowledge flow and collaboration, force workers to leave their field of
expertise, and discourage within-industry spinouts that promote innovation. Many commenters
stated that banning non-competes would make it easier for workers to pursue innovative ideas
and to hire the best talent to help develop those ideas. Illustrative examples of comments the
Commission received include the following:

e [ am a geneticist at Stanford University, and I am co-founding a biotech startup that aims
to discover new cancer immunotherapies. Many of the most talented geneticists,
immunologists, cancer biologists, and other scientists with unique and valuable skillsets
for drug development are bound by non-competes that prevent them from leaving jobs at
big pharma companies to join biotech startups like mine. The result is artificial scarcity in
the market for top scientific talent -- a phenomenon that precludes healthy competition
between industry incumbents and new entrants. Given that much of our country’s most
cutting-edge translational research happens within biotech startups, and given that many
of the most successful drugs on the market originate in biotech startups, non-competes in
pharma and biotech prevent the most talented scientists from working on the most

innovative science and obstruct the development of new treatments and cures for human
disease -- leaving our society worse off.>’*

573 Alessandra Colombelli, Jackie Krafft & Francesco Quatraro, High-Growth Firms and Technological Knowledge:
Do Gazelles Follow Exploration or Exploitation Strategies?, 23 Indus. And Corp. Change 262 (2014).
374 Individual commenter, FTC-2023-0007-0198.
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e As a practicing Physician for over thirty years, and one who trained fellows in pain
management, who followed many of their students’ careers, [ was able to see the
detriments of unfair Non-Compete clauses in their contracts. Often a physician would
take a job, and if it did not work out, the restrictions were so severe, that they would need
to move to a new geographic location in order to be employed. . . . Other scenarios exist
as well. Where large institutions can block scientific discovery of their research
physicians from moving to other institutions which may be better able to support their
research, potentially blocking the promotion of scientific discovery.>”

e [ am an engineer in the orthopedic space. I have an idea for a truly innovative foot and
ankle plating system that I believe could become the standard of care for fracture fixation
and foot deformity correction. It could save 10-15 minutes of operating room time per
surgery, which studies show carries a cost of $1000 (times millions of surgeries
annually). It does not directly compete with my former employer’s product, but I have to
wait a year to start engaging surgeons about it because of a very broad non-compete, for a
product that does not even compete.>’¢

e [ currently work as a mid-level technical employee at a company that enforces long (a
year or longer) noncompetes. . . . After working for larger companies for a few years after
college, many of my friends started their own companies. Some succeeded massively and
some didn’t but what was common among most of them was that the companies they
started were somewhat related to what they were working on before. They either saw a
gap in the industry while working for a larger company, or had a bold idea in their
domains that they wanted to quit their jobs and try executing it. All this risk taking has in
turn resulted in innovation, more competition, and hundreds of jobs. This would not have
been possible if these people were under non-compete agreements from their previous
employers. In fact, many of my friends who are currently working for companies that
have non-competes have personally told me that they want to try a different approach
than the current incumbents in their industry, but they simply can't take this risk because
of the long non-competes they are under. Note that non-competes are even more
consequential for workers of relatively less experience because sitting out for 1 year
while only having 3 to 4 years of experience is a lot more detrimental to one’s career
when compared to an individual with 20 years of experience. Given that younger workers
are more willing to take risks and try new ideas, the impact of non-competes on
innovation is far worse than many think.>”’

e [ am an engineer who has worked on software and hardware in several domains,
including the semiconductor industry. I perceive non-competes to not only be detrimental
to free trade but also to be detrimental to American innovation and manufacturing. If the
United States is serious about supporting the growth of the semiconductor industry in the
U.S., it must ensure that semiconductor companies inside the United States truly act to
benefit American innovation. . . . The FTC would act prudently to ban such

75 Individual commenter, FTC-2023-0007-3885.
576 Individual commenter, FTC-2023-0007-0760.
377 Individual commenter, FTC-2023-0007-19807.
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agreements.’’®

e [ am a physician. I have worked for public entities for my entire career. I have worked
under non-competes for my entire career. The result of these non-compete clauses is that
myself and my colleagues keep our imagination and creativity locked away. We see
novel applications of pharmaceuticals and medical devices which our leadership does not
want to pursue, and we are also precluded from pursuing these ideas due to the
noncompete. We see new ways to reach people and help people with our unique skill
sets, and our noncompete keeps us from being able to reach them. The noncompete
allows our employer to own us. They monopolize the talent of their workforce and this
deprives the community of the innovation that may stem from the unleashing of the
creativity of the physician workforce. I see the direct impact of non-compete clauses. The
public has so much to gain by releasing healthcare workers from their noncompete
clauses. These talented individuals, once released from their noncompetes, will begin to
contribute to their communities with new ideas and innovation that will serve their
communities. Many entities have so many reasons to avoid innovation and this stifles the
individuals who work for them and oppresses new ideas. Once released from the
bureaucracy and burden of non-competes I believe you will see an abundance of
community outreach, device innovation and community service from many physicians
currently subjugated by their noncompete clauses.>”

A research organization said a ban on non-competes would increase the value workers
realize from creativity and inventiveness, though it also asserted that non-competes can
incentivize firms to create and share information. Some workers commented that they had
innovative ideas or research that their employer was unwilling to pursue, but the worker could
not leave to pursue their ideas elsewhere. A commenter also argued that captive workforces can
stifle competition for workers and for clients or patients that leads to innovation. According to
several commenters, trapping workers in jobs can also lead to decreased productivity and so-
called “quiet quitting.”

Some commenters contended that California’s ban on non-competes helped Silicon
Valley and other industries in California thrive. For example, a public policy organization

pointed to industry clusters where studies have identified job hopping, which may otherwise be

78 Individual commenter, FTC-2023-0007-12872.
37 Individual commenter, FTC-2023-0007-2340.
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prohibited by non-competes, as the primary mechanism of knowledge diffusion and argued that
restricting non-competes for knowledge workers would improve the U.S.’s competitiveness.
Other commenters questioned whether non-competes played a role in Silicon Valley’s growth. In
response, the Commission notes that it does not attribute California’s success in the technology
industry to its non-compete laws. The Commission merely notes (in Part IV.D) that the
technology industry is highly dependent on protecting trade secrets and that it has thrived in
California despite the inability of employers to enforce non-competes, suggesting that employers
have less restrictive alternatives for protecting trade secrets.

Other commenters opposing the rule argued that non-competes may promote innovation
by encouraging firms to make productivity-enhancing investments and by decreasing the risk of
workers leaving. These commenters stated that non-competes protect firms’ investments in
workers, R&D, intellectual capital, and innovation. The Commission does not believe that non-
competes are needed to protect valuable firm investments. As described in Part [V.D.2, the
Commission finds that firms have less restrictive alternatives that protect these investments
adequately while burdening competition to a less significant degree.

In addition, when assessing how non-competes affect innovation, the Commission
believes it is important to consider the net impact. It is possible that the effects described by
these commenters and the effects described by the Commission earlier in this Part IV.B.3.b.ii can
be occurring at the same time. That is, a non-compete might in some instances be protecting a
firm’s investments in a manner that is productivity-enhancing holding all else equal. But even
that same non-compete can—and certainly non-competes in the aggregate do—inhibit innovation
by preventing workers from starting new businesses in which they can pursue innovative ideas;

inhibiting efficient matching between workers and firms; and reducing the movement of workers
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between firms. What the empirical evidence shows is that non-competes reduce innovation,
overall and on net, indicating that the tendency of non-competes to inhibit innovation more than
counteracts any tendency of non-competes to promote innovation.

The Commission addresses the available evidence on the relationship between non-
competes and firm investment in Part [V.D.1.

A business commenter contended that worker mobility does not necessarily improve
innovation since the new firm may be unable or unwilling to use the worker’s knowledge or
ideas, or the new start-up may fail and leave consumers with less innovative products and
services. In response, the Commission notes that it is certainly possible that some workers switch
jobs to firms that are unable or unwilling to use their knowledge or ideas, or to startups that may
fail. However, the fact that the empirical evidence shows that reduced non-compete
enforceability increases innovation suggests that these effects are outweighed by workers who
can switch jobs to firms that make better use of their talents, or to startups that thrive and bring
innovative new products to market.

Other commenters stated that non-competes promote the sharing of ideas and information
within firms and incentivize risk-taking. The Commission is not aware of evidence that non-
competes promote the sharing of ideas within firms specifically, but in any event the
Commission explains in Part IV.D.2 that trade secrets and NDAs provide less restrictive means
than non-competes for protecting confidential information. With respect to risk-taking, the
Commission notes that the Conti study finds that firms engage in riskier R&D strategies when
non-compete enforceability is greater, but it is not clear whether these riskier R&D strategies
translate into increased innovation.

Commenters also argued that non-competes may have different effects on different types
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of workers—for example, across different industries, occupations, or levels of pay—and that
these differences may affect the impacts of non-competes on innovation. In response, the
Commission notes that the most methodologically robust studies show negative effects across a
range of industries and are directionally consistent, even if they do not provide results for all
subgroups.

A research organization argued that non-competes decrease the likelihood that innovative
technologies are developed outside the U.S. and that non-competes promote economic growth,
competitiveness, and national security. The Commission is not aware of any reliable evidence of
the effects of non-competes on whether innovative technologies are developed outside the U.S.
However, the weight of the empirical evidence indicates that non-competes reduce the amount of
innovation occurring within the U.S.

Some commenters noted that innovation hubs have emerged in States that enforce non-
competes. In response, the Commission notes that it does not find that it is impossible for
innovation hubs to emerge where non-competes are enforceable. Instead, the Commission finds
that, overall, non-competes inhibit innovation.

One commenter performed an empirical exercise in which he correlated Global
Innovation Index rankings of innovation clusters with the enforceability of non-competes in each
location. The commenter found that only one of the top five clusters bans non-competes, and
only three others in the top 100 ban non-competes. The commenter cited the success of Chinese
innovation clusters, noting that non-competes are permitted in each of them.>*’ The Commission
does not find this evidence persuasive. Other differences across countries may explain these

results better than policy towards non-competes, which is one factor among many that affect the

380 Comment of Mark Cohen, FTC-2023-0007-12064, at 12-13.
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level of innovation in an economy.

Some commenters argued that the empirical research cited in the NPRM has mixed
results. These commenters point to the study by Xiao (2022) showing that non-competes increase
exploitative innovation (innovation that incrementally extends firms’ existing capabilities), but
not explorative innovation (innovation that extends the scope of firms’ capabilities). In response,
the Commission notes that, within this particular study, the net impact of non-competes on
innovation was unclear. But the Commission does not believe the evidence overall is mixed,
given that the three empirical studies of the effects of non-competes on innovation that use the
most reliable empirical methods all find that non-competes reduce innovation.

Some commenters claimed that two studies cited in the NPRM—the Xiao and Conti
studies—had findings that were omitted or misinterpreted: first, the Xiao finding that non-
compete enforceability increases the rate of new discoveries of medical devices due to increases
in the rate of exploitative innovation but not explorative innovation); and second, the Conti
finding that greater non-compete enforceability leads to riskier innovation, which these
commenters assert is a positive outcome.>®! In response, the Commission notes that the NPRM
described both of these findings and did not omit or misinterpret them.>*? The Commission
explains why it gives these studies little weight under “Evidence of inhibited innovation.”

A commenter asserted that the He study is insufficient evidence to support a finding, and
that the study examines the effects of non-compete enforceability on the value of patents, which
the commenter asserts misses other aspects of innovation. In response, the Commission believes
that the He study is methodologically robust and that, while no single metric can capture all

aspects of innovation, the value of patents is a meaningful proxy. The Commission also notes

381 Referring to Xiao, supra note 572 and Conti, supra note 571.
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that the effects observed in the He study are considerable, as the study finds that the value of
patents, relative to the assets of the firm, increases by about 31% when non-compete
enforceability decreases. In addition, the Commission notes that the comment record provides
substantial qualitative support in line with the empirical findings. Furthermore, additional
research, published since the release of the NPRM, helps confirm the Commission’s finding
regarding the effect of non-competes on innovation. As described under “Evidence of inhibited
innovation,” this evidence moves beyond assessing the impact of non-competes on the value of
patents or the number of patents to identify the quality of new innovation, as well as the
mechanisms underlying these effects.

Many commenters referred to a law review article, which was also submitted as a
comment itself, that critiques the literature on non-competes and innovation.>®* First, the authors
argue that a measure of enforceability used in part of the economic literature is incorrect and that
a more recently developed measure is imperfect but better.”®* The Commission agrees with the
authors that the more recently developed measure of enforceability, the scale based on Bishara
(2011), is stronger than other measures of enforceability due to its granularity. This metric is
used in many studies cited in this final rule, including the Johnson, Lipsitz, and Pei study, which
largely reinforces the conclusions in the He study, lending weight to the conclusions in these
studies that non-competes suppress the overall level of innovation in the economy.

Second, the authors argue that a given non-compete may be governed by the laws of a

State other than the State where the worker lives, which undermines the reliability of studies

383 Barnett & Sichelman, supra note 389.
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analyzing the effects of non-compete enforceability. The authors argue that cross-border
enforcement of non-competes may be a difficult issue to properly address in empirical work and
has not been accounted for in the work to date. In response, the Commission notes that if the
State law that applied to a given non-compete were totally random—for example, if a non-
compete in Oregon was no more likely to be governed by Oregon’s law than any other State’s
law—we would expect to observe no effects on economic outcomes (such as earnings,
innovation, and new business formation) from changes in State law. Instead, the empirical
research shows that changes in State law have clear impacts on economic outcomes in particular
States. This indicates that enough non-competes within a particular State are subject to that
State’s law for changes in that State’s law to affect economic outcomes in that State.

Third, the authors argue that there is a lack of data on the use of non-competes and that
such data are needed to completely assess the effects of non-competes. Although there is not
comprehensive data on individual workers’ employment agreements, the Commission believes
the studies that examine changes in enforceability do so based on sufficient data to be reliable
and are otherwise methodologically sound. These studies are also highly probative with respect
to the effects of the final rule because what they are examining—how changes in the
enforceability of non-competes affect various outcomes—matches closely with what the final
rule does. The Commission also notes that there is considerable data regarding the prevalence of
non-competes, which it discussed in Part [.B.2.

Fourth, the article argues that some studies of non-competes have small sample sizes,
which may lead to measurement error. In response to concerns about small sample sizes, the
Commission notes that the most recent studies use a greater breadth of variation in the legal

environment surrounding non-competes, overcoming this obstacle. Fifth, the article expresses
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concern about certain studies that are based on legal changes in Michigan. The Commission
takes this critique into account throughout this final rule and notes it when discussing the
applicable studies that examine legal changes in Michigan, including under “Evidence of
inhibited innovation.”

In an ex parte communication included in the public record, the author of one of the
studies of innovation stated that studies which examine multiple legal changes may be biased,
since affected parties may anticipate the legal change and adjust their behavior prior to the date
that the legal change is made. The author stated that examination of the legal change in Michigan
was therefore preferable, since it was “inadvertent” and therefore not subject to anticipation
effects.’® The Commission agrees that, in general, anticipation effects can bias the findings of
empirical studies. However, empirical work shows that the legal changes used in much of the
literature on non-competes are not subject to anticipation effects.>®¢ This may be because the vast
majority are changes based on judicial decisions, rather than statutory changes, as hypothesized
by researchers.>®” Moreover, even if anticipation effects occur in studies of non-compete
enforceability, that would likely not change the measurable observed benefits of reducing non-
compete enforceability, and may indeed lead to underestimation of observed benefits.
Underestimation would occur if parties were adjusting their behavior in advance of the change in
enforceability in the same direction as the effects observed after the change. This would occur if,
for example, firms began to decrease use of non-competes in advance of a decrease in non-
compete enforceability, knowing that those non-competes would soon be less enforceable. This

ultimately would mean that the actual effects on labor mobility, earnings, new business

385 Ex Parte Communication: Email from G. Carlino, supra note 558.
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37 Id. at 12.

195



formation, innovation, and other outcomes could be even greater. Additionally, the legal change
in Michigan is subject to other criticism, as discussed under “Evidence of inhibited innovation”
and by commenters.

iili. Non-competes may increase concentration and consumer prices.
Evidence of increased concentration and consumer prices

As described in Parts IV.B.3.b.i and ii, the Commission finds that non-competes tend to
negatively affect competitive conditions in product and service markets by inhibiting new
business formation and innovation, and have in fact done so. The Commission finds that these
effects, standing alone, are sufficient to support its finding that non-competes tend to negatively
affect competitive conditions in product and service markets.

However, the Commission notes that there is also evidence that non-competes increase
industrial concentration more broadly, which in turn tends to raise consumer prices. The
empirical literature on these effects is less developed than the empirical work documenting
declines in new business formation and innovation; specifically, the empirical evidence on
consumer prices relates only to healthcare markets (though the evidence on concentration spans
all industries in the economy). For this reason, the Commission does not rest its finding that non-
competes tend to negatively affect competitive conditions in product and service markets on a
finding that non-competes increase concentration and consumer prices. However, there are
several reliable studies finding that non-competes increase concentration and/or consumer prices,
bolstering the Commission’s finding that non-competes tend to negatively affect competitive
conditions in product and service markets.

The Commission finds that non-competes reduce new business formation.*® By doing so,

588 See Part IV.B.3.b.1.
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non-competes may increase concentration. Non-competes may also stunt the growth of existing
firms that would otherwise better challenge dominant firms, for example, by limiting potential
competitors’ access to talented workers.*’

Non-competes may also affect prices in a variety of ways. By suppressing workers’
earnings, non-competes decrease firms’ costs, which firms may theoretically pass through to
consumers in the form of lower prices. However, non-competes may also have several
countervailing effects that would tend to increase prices. First, non-competes may increase
concentration, which could lead to less competition between firms on price, and therefore higher
prices for consumers. Second, by inhibiting efficient matching between workers and firms, non-
competes may reduce the productivity of a firm’s workforce, which may lead to higher prices.
Third, by inhibiting innovation, non-competes may hinder the development of lower-cost
products or more efficient manufacturing processes.

One study, by Hausman and Lavetti, focuses on physician markets. The study finds that
as the enforceability of non-competes increases, these markets become more concentrated, and
prices for consumers for physician services increase. The study finds that while non-competes
allow physician practices to allocate clients more efficiently across physicians, this comes at the
cost of greater concentration and higher consumer prices. This study examines several changes in
non-compete enforceability measured continuously. The authors note that, in theory, if decreased
non-compete enforceability decreases earnings, then the fall in prices may simply be due to pass-
through of labor costs. However, empirical research shows that decreased non-compete

enforceability increases earnings (as discussed in Part IV.B.3.a.i1). Even if that were not the case,

589 See Part IV.C.2.c.i (describing a study addressing how non-competes force firms to make inefficiently high
buyout payments).
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Hausman and Lavetti show that labor cost pass-through cannot explain their findings.*>*° This
study satisfies all of the principles described in Part I[V.A.2, and is accordingly weighted highly
by the Commission.

Another study, by Lipsitz and Tremblay, examines all industries in the economy and
shows empirically that increased enforceability of non-competes at the State level increases
concentration.>®! Lipsitz and Tremblay theorize that non-competes inhibit entrepreneurial
ventures that could otherwise enhance competition in goods and service markets. The authors
show that the potential for harm is greatest in the industries in which non-competes are likely to
be used at the highest rate.>?

If the general causal link governing the relationship between enforceability of non-
competes, concentration, and consumer prices acts similarly to that identified in the study by
Hausman and Lavetti, then it is plausible that increases in concentration identified by Lipsitz and
Tremblay would lead to higher prices in a broader set of industries than healthcare. Lipsitz and
Tremblay use several changes in non-compete enforceability measured in a continuous fashion,
but do not measure the impact on consumer prices or welfare. The Commission therefore finds
the study’s conclusion that non-competes increase concentration highly robust, but the study is
not itself direct empirical evidence of a relationship between non-competes and prices.

Two additional studies assess the effects of non-competes on concentration and prices.

However, the Commission gives these studies little weight.

A study of physician non-competes by Lavetti, Simon, and White finds that prices

390 Naomi Hausman & Kurt Lavetti, Physician Practice Organization and Negotiated Prices: Evidence from State
Law Changes, 13 Am. Econ. J. Applied Econ. 278 (2021).

1 Michael Lipsitz & Mark Tremblay, Noncompete Agreements and the Welfare of Consumers 6 (2021),
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3975864. Concentration is measured by an employment-based
Herfindahl-Hirschman Index (HHI).

2 Id. at 3.
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charged by physicians with non-competes are similar to those charged by physicians without
non-competes.’”> The Commission gives this study less weight because it merely analyzes
differences between workers based on the use of non-competes.’”*

A study by Younge, Tong, and Fleming finds that non-competes contribute to economic
concentration because non-compete enforceability increases the rate of mergers and
acquisitions.>”® This study uses one change in non-compete enforceability—in Michigan—to
generate its results. However, in addition to its use of a single legal change in a single State, the
change to non-compete enforceability was accompanied by several other changes to Michigan’s
antitrust laws, so it is not possible to identify the effect of the change in non-compete
enforceability standing alone.

Comments pertaining to increased concentration and consumer prices and the Commission’s
responses

Several commenters addressed the question of whether non-competes affect
concentration and consumer prices. Some commenters asserted that the rule would lower
consumer prices by improving matches between employers and workers, increasing productivity.
Commenters also argued that locking up talent, particularly in specialized markets, prevents
entrepreneurship and new business formation and can thus contribute to increased concentration.

Some commenters opposing the NPRM claimed that banning non-competes could
increase concentration. These commenters argued that larger firms could discourage companies
from expanding into new and underserved markets by poaching, or threatening to poach, their

key employees, leading to increased costs that could force some firms out of business. These

393 See Lavetti, Simon, & White, supra note 82.

594 See Part IV.A.2 (describing the shortcomings of such studies).

595 Kenneth A. Younge, Tony W. Tong, & Lee Fleming, How Anticipated Employee Mobility Affects Acquisition
Likelihood: Evidence From a Natural Experiment, 36 Strategic Mgmt. J. 686 (2015).
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commenters also argued that non-competes protect small businesses from dominant
consolidators, as high recruitment, retention, and other costs may induce small businesses to sell
or larger businesses may hire away their workers. A medical trade organization stated that
without non-competes, independent practices might not be able to afford to hire and thus may be
unable to grow or compete.*”®

While these commenters theorize that prohibiting non-competes would increase
concentration, the Commission notes that the available evidence indicates that non-competes
increase concentration, rather than reducing it. The Commission further notes that these theories
are inconsistent with the robust empirical literature finding that non-competes reduce new
business formation, as well as with the hundreds of comments from small businesses, including
physician practices, recounting how non-competes stymied their ability to enter markets or grow
because they make it harder to hire talent.

Several commenters claimed that prohibiting non-competes would increase worker
earnings and increase transaction costs related to hiring, which firms would pass through to
consumers in the form of higher prices. However, the only study of how non-competes affect
prices—the Hausman and Lavetti study—finds that decreased non-compete enforceability
decreases prices in the healthcare market, rather than increasing them. Moreover, while it is
theoretically possible that higher labor costs could be passed on to consumers in the form of
higher prices, there are several countervailing effects from prohibiting non-competes that would
tend to lower prices. Additionally, empirical research shows that labor cost pass-through cannot
explain decreases in prices in healthcare markets associated with non-competes becoming less

enforceable.>®’

5% See also Part XI.C.2, which addresses these types of comments in greater detail.
37 Hausman & Lavetti, supra note 590.
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An insurance company stated that insurance premiums would increase if the rule allows
non-profit hospitals to dominate the hospital market and have more leverage in network
negotiations. These commenters do not provide any empirical evidence to support this assertion.
Moreover, for the reasons described in Part V.D.5, the Commission disagrees that the ability to
use non-competes will provide a material competitive advantage to non-profit hospitals. Another
commenter stated that if non-competes are prohibited, physicians will leave States with lower
market reimbursement rates for those with higher rates, increasing healthcare costs and
shortages. Commenters did not cite any empirical evidence that supports this hypothetical
assertion that the final rule would increase healthcare costs or shortages due to physicians
leaving States with lower reimbursement rates, and the Commission is aware of none. However,
the Commission notes that it received many comments from doctors, nurses, and other healthcare
professionals asserting that non-competes worsen healthcare shortages.>”®

Some commenters stated that non-competes may improve access to physicians due to
non-compete-led consolidation or more efficient patient-sharing within practices, and that
Hausman and Lavetti’s study is unable to quantify these benefits. In response, the Commission
notes that there is no empirical literature bearing out this theory, and that the commenters
overwhelmingly stated that non-competes decrease patients’ access to the physicians of their
choice, increase healthcare shortages, and negatively affect the quality of health care.>”

iv. Non-competes may reduce product and service quality and
consumer choice.

The negative effects of non-competes on competition may also degrade product and

service quality and consumer choice. Competition encourages firms to expand their product

5% These comments are summarized in greater detail in Part IV.B.3.b.iv.

599 See Part IV.B.3.b.iv.
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offerings and innovate in ways that lead to new and better products and services.’®° However, by
inhibiting new business formation, increasing concentration, and reducing innovation, non-
competes reduce competitive pressure in product and service markets, which may reduce product
quality and consumer choice. In addition, poor working conditions and less optimal matching of
workers and firms may lead to reductions in the quality of products and services. For these
reasons, non-competes may tend to negatively affect competitive conditions in product and
service markets by reducing product quality and consumers’ options.

Such effects are less readily quantifiable than the other negative effects of non-competes
on product and service markets—i.e., the negative effects on new business formation,
innovation, concentration, and consumer prices. It is thus unsurprising that there are not reliable
empirical studies of these effects. However, the Commission received an outpouring of public
comments on this issue. Hundreds of commenters, primarily from the healthcare field, described
how non-competes reduce product and service quality and consumer choice.

The large number of comments the Commission received on this issue, the wide variety
of impacts commenters describe, and the fact that the impacts commenters describe are
overwhelmingly negative, indicate that non-competes reduce product quality and consumer
choice, further bolstering the Commission’s finding that non-competes tend to negatively affect
competitive conditions in product and service markets.®°!

The commenters who addressed the effects of non-competes on product quality and

consumer choice primarily discussed the healthcare industry. The majority of these comments

600 In the NPRM, the Commission noted that innovation and entrepreneurship can, in turn, have positive effects on
product quality. See NPRM at 3492. The Commission did not make specific findings on the effect of non-competes
on consumer choice. However, the Commission discussed the closely related questions of how non-competes affect
new business formation, innovation, concentration, and consumer prices. See id. at 3490-93.

601 As described in Parts IV.B.3.b.i and ii, the Commission finds that the effects of non-competes on new business
formation and innovation, standing alone, are sufficient to sustain its finding that non-competes tend to negatively
affect competitive conditions in product and service markets.
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focused on how non-competes harm patient care. Hundreds of physicians and other commenters
in the healthcare industry stated that non-competes negatively affect physicians’ ability to
provide quality care and limit patient access to care, including emergency care. Many of these
commenters stated that non-competes restrict physicians from leaving practices and increase the
risk of retaliation if physicians object to the practices’ operations, poor care or services,
workload demands, or corporate interference with their clinical judgment. Other commenters
from the healthcare industry said that, like other industries, non-competes bar competitors from
the market and prevent providers from moving to or starting competing firms, thus limiting
access to care and patient choice. Physicians and physician organizations said non-competes
contribute to burnout and job dissatisfaction, and said burnout negatively impacts patient care.

In addition, physicians and physician organizations stated that, to escape non-competes,
physicians often leave the area, and that this severs many physician/patient relationships. These
commenters stated that non-competes therefore cause patients to lose the knowledge, trust, and
compatibility that comes with long-established relationships. These commenters also said that
strong physician/patient relationships and continuity of care improve health outcomes,
particularly for complex, chronic conditions or patients who need multiple surgeries. These
commenters described how patients who lose their physicians to non-competes either travel long
distances to see that physician, switch physicians, or lose access entirely if no other physicians
are available. One physician argued that taking away a patient’s ability to choose their provider
violates the Patients’ Bill of Rights.®*?

One medical society cited a 2022 survey of Louisiana surgeons in which 64.4% of the

602 See President’s Advisory Commission on Consumer Protection and Quality in the Health Care Industry,
Consumer Bill of Rights and Responsibilities, Executive Summary (1997),
https://govinfo.library.unt.edu/hcquality/cborr/index.htm.
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surgeons believed non-competes force patients to drive long distances to maintain continuity of

care, and 76.7% believed they force surgeons to abandon their patients if they seek new

employment.®*® This study had a small sample size and thus the Commission gives it limited

weight, but the Commission notes that it accords with the many comments the Commission

received describing how patients must drive long distances to maintain continuity of care—or are

unable to do so, resulting in harms to their health. Illustrative comments on how non-competes

affect the quality of patient care include the following:

As a primary care physician I truly hope to see [the rule] move forward. I recently left my
position at one company and for a year commuted an hour to be outside of my non-
compete radius. I recently returned to my community and discovered I have more patients
than I can count who simply didn’t get care for over a year because they didn’t want to
find a new [primary care physician] but also couldn’t make the hour drive to see me at
my new location. The commute was annoying for me, but ultimately the only ones truly
hurt were patients. Let’s stop hurting our patients by restricting their ability to see their
physicians.®%

My practice has operated since the 1990s in Danville, Kentucky. We are the only
cardiology practice that has been present and has worked tirelessly to serve this rural
community. The practice was a private practice originally. Unfortunately, just as most
cardiac practices throughout the country have had to, our practice had to come under the
control of these hospital systems to maintain its viability. . . . The CEO and the
administration . . . have squeezed us out and forced us to leave the area with the
employment contract non-compete in place. . . . I have spent the last 6 months hugging
patients, medical staff, nursing who are stricken by the fact that we are being pushed out.
Patients desperately ask me how they can maintain care if they have to travel up to an
hour to see their doctors with this change. They worry how they can pay for the steep gas
prices to see their doctors. . . . They are truly concerned for the health of their families.
All the while all I can do is tell them that my non-compete does not allow me, their
cardiologist for the past decade, to give them any advice on how to maintain their care.®%

As a Physician, I had a non compete clause in my contract that extended two counties
wide (100 square miles). . . . [W]hen I would not sign a contract amendment regarding
pay that was very unfavorable and nebulous I was called in and summarily dismissed ‘no
cause.” Because of that I had to work out of state and my patients were instantly without a

603 See William F. Sherman et al., The Impact of a Non-Compete Clause on Patient Care and Orthopaedic Surgeons
in the State of Louisiana: Afraid of a Little Competition?, 14 Orthopedic Revs. (Oct. 2022),
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC9569414/.

604 Individual commenter, FTC-2023-0007-19853.

605 Individual commenter, FTC-2023-0007-4072.
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physician. The community did not have enough physicians to be able to care for the
patients who now had no medical provider. During COVID this lack of access to
healthcare for patients most certainly led to increased unnecessary illness and

death. . . . Patients are suffering with access to healthcare, and physician shortages are
being exacerbated because every time a physician has to leave because of a non compete
clause they start hiring and credentialing all over again and it can take months for them to
be able to work again.®%

Being a therapist, non-competes are extremely scary when it comes to patient care. Some
include date ranges in which we cannot communicate with our patients, some of whom
have severe trauma histories or suicidal ideations. If a clinician changes companies but is
unable to continue meeting a patient, who is at fault if there is an injury or death? . . .
Some non-competes include mileage in which a clinician cannot create their own
company or rent out an office within a certain radius - how is this a safe practice? How
can clients continue to work on their mental health and desire to stay alive if they have to
change clinicians due to a noncompete clause?%"’

Due to mistreatment and to escape workplace toxicity, one of my colleagues left our
practice in compliance to our non-compete conditions, even though they caused great
hardship. I, too, wanted to leave, but could not because doing so would have harmed my
family’s well being. What I witnessed in the aftermath was unconscionable. There was a
void in patient care and months later, there still is a void. Not only was this physician
required to move quite a distance from the practice, he was forbidden to even inform his
patients that he was leaving. The practice in turn, did not inform the patients, and when
asked, just informed them that he was no longer with the practice. Consequently, wait
times to treat cancers doubled and now have tripled.®%

I would like to open a new clinic in my town, but my noncompete would disallow that
from happening immediately. Furthermore, I worry that my patients that need medical
care wouldn’t be able to access it at my current clinic because the providers are booked
out 6+ months, and if one left that would make those immediately increase to nearly a
year, which could potentially cause my patient lasting damage. If I could open my own
clinic locally without the constraints of the noncompete, those patients would be able to
continue care as necessary with me, and I wouldn’t feel stuck with poor management
worsening patient care for my patients.°*’

As a veterinarian, I can personally assure the FTC that such restrictions have caused both
death and permanent disability of pets. . . . In nearly every scenario I have heard of, the
veterinary business that requires and enforces non-compete clauses is underserving the
pet-owning public. This is the current situation for veterinary medicine on a national
level. Hospitals are so overwhelmed that they are not accepting new patients, turning
away emergency cases, and imposing extremely long (several months or more) waiting

06 Individual commenter, FTC-2023-0007-4440.
07 Individual commenter, FTC-2023-0007-4270.
608 Individual commenter, FTC-2023-0007-2384.
09 Individual commenter, FTC-2023-0007-1206.
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lists for appointments and/or scheduled procedures. If a hospital cannot accommodate the
patients who require veterinary care, that hospital is not able to compete with the existing
demand for services. . . . Is it fair for pet owners who cannot get their pets in to see a
veterinarian (even on emergency situations) to have the veterinary hospitals who refuse to
see their pets remove other options for care via non-compete clauses? These clauses are
being blatantly abused by certain large veterinary businesses so that these organizations
can maintain a pool of potential patients (on waiting lists) to draw from. Unfortunately,
many of these dogs and cats die while waiting to be seen. At least in my profession, the
non-compete concept has reached an epitome of unethical conduct. In addition, economic
growth has been stunted due to self-serving greedy people in power. Please get rid of this
horrible clause and lets make sure pets and their owners get what they need, when they
need it.®!°

611 shows that non-

Some hospital associations argued that a study of physician markets
competes improve patient care. According to these commenters, this research finds that non-
competes make in-practice referrals more likely, increasing revenue and wages and providing
patients with more integrated and better care. In response, the Commission notes that while the
study finds that non-competes make physicians more likely to refer patients to other physicians
within their practice—increasing revenue for the practice—it makes no findings on the impact on
the quality of patient care. The Commission further notes that pecuniary benefits to a firm cannot
justify an unfair method of competition.®'?

Some medical practices argued that within-group referrals allow physicians to coordinate
care plans and simplify logistics, and that non-competes protect the stability of those care teams
to patients’ benefit. Some industry associations and hospitals argued that non-competes improve
patient choice and continuity of care because they stop physicians from leaving a health

provider, benefiting patients who cannot follow the provider due to geographic or insurance

limitations. One physician association said physicians leaving jobs can be costly to patients, who

619 Individual commenter, FTC-2023-0007-0677.
611 Lavetti, Simon, & White, supra note 82.
612 See supra note 305 and accompanying text.
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must transfer records and reevaluate insurance coverage.

The Commission notes that the vast majority of comments from physicians and other
stakeholders in the healthcare industry assert that non-competes result in worse patient care. The
Commission further notes that the American Medical Association discourages the use of non-
competes because they “can disrupt continuity of care, and may limit access to care.”%!* In
addition, there are alternatives for improving patient choice and quality of care, and for retaining
physicians, that burden competition to a much less significant degree than non-competes.

A related issue frequently raised in the comments is the impact non-competes have on
healthcare shortages. According to many commenters, non-competes contribute to shortages by
preventing physicians from moving to areas where their skills and specialties are needed; forcing
physicians out of such areas; or forcing them out of practice entirely due to contractual
restrictions or burnout. Such shortages, according to these commenters, decrease access to care,
increase wait times, lead to canceled procedures, and decrease the quality of care. Many
commenters stated that these effects of non-competes are particularly acute in rural, underserved,
and less affluent areas that already have difficulty attracting healthcare professionals. Some
commenters argued that provider shortages can, in combination with non-competes, create
monopolies.

A smaller number of commenters from the healthcare industry argued that non-competes
alleviate healthcare shortages and prevent hospital or facility closures by keeping physicians

from leaving underserved areas and reducing fluctuations in labor costs. Some of these

613 See, e.g., Comment of Am. Med. Ass’n, FTC-2023-0007-21017, at 4-5 (citing AMA Code of Medical Ethics
Opinion 11.2.3.1). After the comment period closed, the AMA adopted a policy supporting banning non-competes
for physicians in clinical practice who are employed by hospitals, hospital systems, or staffing companies, though
not those employed by private practices. This policy change does not have legal effect. Andis Robeznieks, AMA
Backs Effort to Ban Many Physician Noncompete Provisions, Am. Med. Ass’n (Jun. 13, 2023), https://www.ama-
assn.org/medical-residents/transition-resident-attending/ama-backs-effort-ban-many-physician-noncompete.
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commenters asserted that a ban on non-competes would upend healthcare labor markets, thereby
exacerbating healthcare workforce shortages, especially in rural and underserved areas. A
medical society argued that non-competes can allow groups to meet contractual obligations to
hospitals, as physicians leaving can prevent the group from ensuring safe care. As the
Commission notes, there are not reliable empirical studies of these effects, and these commenters
do not provide any. However, the Commission notes that the rule will increase labor mobility
generally, which makes it easier for firms to hire qualified workers.

Commenters in a variety of industries beyond healthcare markets also provided a wide
range of examples of how non-competes diminish the quality of goods and services, including
preventing businesses from hiring experienced staff and creating worker shortages. Commenters
stated that, where firms in a market use non-competes, it can be difficult for other firms to
remain in the market, and consumers thus lose the freedom to choose providers. Several
comments pointed favorably to the American Bar Association’s longstanding ban on non-
competes for most lawyers to protect clients’ freedom to choose their lawyer, in contrast with
other highly paid and highly skilled professions such as physicians and their patients or
clients
Commenters from outside the healthcare industry mainly focused on how non-competes
increase concentration within industries, which reduces firms’ incentive to innovate and results
in consumers having fewer choices. Other commenters described how non-competes lock highly
talented workers out of their fields or force them into jobs where they are less productive,
depriving the marketplace of the products and services they would have developed. Illustrative

examples of these comments include the following:

e As a software developer who often works under contracts containing sections stipulating

614 See Model Rule 5.6, supra note 532.
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non-compete agreements, [ have observed first hand how they can harm the economy by
bolstering monopolies, such as in sectors where clientele only have a single choice for
meeting their engineering needs. Often, these clients have no other options and are forced
to meet whatever arbitrary price point is set by the leading (sole) company, and that
company may in turn operate howsoever they choose without feeling the need to adopt
reasonable business practices that might exist were there competition.®!'

As an aspiring tree care professional, non-compete agreements prevent me from
switching employers/companies to access better work conditions or opportunities. No
tree service company has ever invested in me. I learned to climb and saw while working
for Federal agencies (USDA and NPS), and also through self-education and practice on
my own. | believe that non-compete agreements have adversely limited competition in
the tree service industry. This hurts employees who could do better if they were free to
change their place of employment, and it hurts consumers who have fewer tree service
providers to choose from.5!¢

I worked in a business supplying technology and materiel considered critical for national
defense. I was labeled an expert in the field by my DoD customers and commended
multiple times for solving logistical and technical problems with protective equipment
during the previous two wars. I lead development contracts from the DoD to advance the
state-of-the-art in warfighter protection, which set multiple records for figures of merit
within my business, and which our program manager volunteered was the most exciting
technology she had ever managed. When my business decided to discontinue that
technology and transfer me, my noncompete agreement prevented me from continuing to
support the DoD. I was removed from consideration at another firm in the third round of
interviews because of my noncompete agreement -- again, for a technology my business
had decided to not pursue and had transferred me out of. So, instead of having the
opportunity to advance my career into management in the service of protecting
warfighters, I had to exit that industry and move laterally, into a different industry that
cannot value 20 years of my expertise, and which will not further the defense of my
country. If the FTC had nationalized a prohibition on noncompete clauses two years ago,
this would not have happened, and I would have had the opportunity to advance my

career, improve my family’s economic fortune, and continue to contribute to our nation’s
defense.®!

Overall, the Commission believes that the large number of comments it received on the issue of

product quality and consumer choice and the wide variety of overwhelmingly negative impacts

commenters describe further bolsters the Commission’s finding that non-competes tend to

negatively affect competitive conditions in product and service markets.

615 Individual commenter, FTC-2023-0007-5818.
616 Individual commenter, FTC-2023-0007-1980.
617 Individual commenter, FTC-2023-0007-4446.
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4. Prohibitions in Section 910.2(a)(1)

Based on the totality of the evidence, including its review of the empirical literature, its
review of the full comment record, and its expertise in identifying practices that harm
competition, the Commission adopts § 910.2(a)(1), which defines unfair methods of competition
related to non-competes with respect to workers other than senior executives. Section 910.2(a)(1)
provides that, with respect to a worker other than a senior executive, it is an unfair method of
competition for a person to enter into or attempt to enter into a non-compete clause; enforce or
attempt to enforce a non-compete clause; or represent that the worker is subject to a non-compete
clause.

Part IV.A sets forth the Commission’s determination that the foregoing practices are
unfair methods of competition under section 5, and Parts IV.B.1 through IV.B.3 explain the
findings that provide the basis for this determination. In this Part IV.B.4, the Commission
explains the three prongs of § 910.2(a)(1) and addresses comments on proposed § 910.2(a).*®

a. Entering Into or Attempting to Enter Into (§ 910.2(a)(1)(i))

Proposed § 910.2(a) would have provided that it is an unfair method of competition for
an employer to, among other things, “enter into or attempt to enter into a non-compete clause
with a worker.” The Commission adopts this same language in the final rule in § 910.2(a)(1)(1).
As a result, the final rule prohibits persons from entering into or attempting to enter into non-
competes with workers other than senior executives as of the effective date. (Section
910.2(a)(2)(1) separately prohibits persons from entering into or attempting to enter into non-
competes with senior executives as of the effective date.)

A business commenter requested that the Commission remove “attempt to enter into”

618 Several commenters requested changes to proposed § 910.2(a) to provide various exceptions to coverage under
the final rule. The Commission addresses these comments in Part V.C.
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from § 910.2(a) on the basis that it may encourage workers to sue employers for contractual
provisions that have no practical effect on the worker or which are not finalized in any
employment agreement. The Commission disagrees that conduct that would be covered by the
attempt provision—such as presenting the worker with a non-compete, even if the employer and
worker do not ultimately execute the non-compete—has no practical effect on the worker. The
Commission is concerned that such attempts to enter into non-competes still have in terrorem
effects that deter competition. For example, workers presented with non-competes may not
realize they are not bound by them. Such workers may therefore refrain from seeking or
accepting other work or starting a business, yielding the same tendency of non-competes to
negatively affect competitive conditions that motivate this final rule.

The Commission accordingly finalizes the language as proposed.

b. Enforcing or Attempting to Enforce (§ 910.2(a)(1)(ii))

Proposed § 910.2(a) would have provided that it is an unfair method of competition for
an employer to, among other things, “maintain with a worker a non-compete clause.” In addition,
proposed § 910.2(b)(1) would have provided that, to comply with this prohibition on maintaining
a non-compete, an employer that entered into a non-compete with a worker prior to the
compliance date must “rescind the non-compete no later than the compliance date.”

As elaborated in Part IV.E, the Commission has decided not to finalize a rescission
requirement. As a result, the Commission also removes “maintain” from the text of § 910.2(a), to
avoid any ambiguity about whether the final rule contains a rescission requirement. Instead of a
rescission requirement, the final rule focuses more narrowly on the future enforcement of
existing non-competes with workers other than senior executives. It provides that, with respect to

a worker other than a senior executive, it is an unfair method of competition for a person to
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enforce or attempt to enforce a non-compete clause. An employer attempts to enforce a non-
compete where, for example, it takes steps toward initiating legal action to enforce the non-
compete, even if the court does not enter a final order enforcing the non-compete.

For workers other than senior executives, this prohibition on enforcing a non-compete
applies to all non-competes, but affects only enforcement or attempted enforcement conduct
taken after the effective date of the rule. In so doing, the Commission reduces the burden on
employers by eliminating the need to take steps to formally rescind provisions of existing
contracts, instead simply requiring that employers refrain from enforcing or attempting to
enforce in the future (after the effective date) non-competes that are rendered unenforceable by
this provision of the rule.

As explained in Part IV.C, the Commission in the final rule does not prohibit the future
enforcement or attempted enforcement of existing non-competes with senior executives. The
Commission considered whether to take this approach for workers other than senior executives,
but based on the totality of the evidentiary record concludes that such non-competes should not
remain in force after the effective date for three main reasons. First, existing non-competes with
workers other than senior executives negatively affect competitive conditions to a significant
degree, for the same reasons as new non-competes. The Commission believes that non-competes
with such workers that were entered into before the effective date implicate the concerns
described in Part IV.B.3—~relating to the negative effects of non-competes on competitive
conditions in labor, product, or service markets—to the same degree as non-competes entered
into as of the effective date. Of course, the Commission notes that the empirical evidence
quantifying the harms to competition from non-competes by definition relates to existing non-

competes.
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Second, for workers other than senior executives, existing non-competes not only impose
acute, ongoing harms to competition, they also impose such harms on individual workers by
restricting them from engaging in competitive activity by seeking or accepting work or starting
their own business after their employment ends. As described in Part [V.B.2.b, the Commission
received thousands of comments from workers that described non-competes as pernicious forces
in their lives that forced them to make choices that were detrimental to their finances, their
careers, and their families. These concerns are less present for senior executives, who are far
more likely than other workers to have negotiated their non-compete and received compensation
in return, thereby mitigating this kind of acute, ongoing harm.

Third, because the Commission finds that non-competes with workers other than senior
executives generally are not bargained for and such workers generally do not receive meaningful,
if any, compensation for non-competes, the practical considerations that are present with respect
to existing non-competes for senior executives (discussed in Part IV.C.3) are far less likely to be
present for other workers. For these reasons, the Commission concludes that, consistent with the
proposed rule, existing non-competes with workers other than senior executives should not
remain in force after the effective date.

Several commenters argued that the Commission should allow all existing non-competes
to remain in effect. Some of these commenters argued that the rule would upset bargained-for
agreements. Commenters asserted that workers who received benefits in exchange for agreeing
to non-competes would receive a windfall if such clauses cannot be maintained and are no longer
enforceable. A few of these commenters also argued that invalidating existing non-compete
agreements will upset workers’ economic interests because they will lose out on enhanced

compensation that they have received or expect to receive in exchange for their non-competes.
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Some commenters contended that invalidating existing non-competes would be especially
harmful to workers’ interests in non-competes tied to particularly large amounts of
compensation, complex compensation arrangements, or unique forms of compensation such as
equity grants. Relatedly, some commenters expressed concern that the NPRM did not explain
whether employers could recoup benefits already paid in exchange for non-competes. A few
commenters suggested that they have given workers confidential and trade secret information in
exchange for the worker agreeing to a non-compete that may no longer be enforceable.

The Commission is not persuaded by comments arguing that the rule would upset
existing bargained-for agreements. As noted in Part [V.B and Part IV.C, the Commission finds
that workers who are not senior executives are unlikely to negotiate non-competes or to receive
compensation for them. Moreover, the Commission has also determined that non-competes with
senior executives that predate the effective date may be enforced,®!® which will substantially
reduce the number of workers with complex compensation arrangements whose non-competes
are rendered unenforceable after the effective date.

Other commenters argued that employers relied on the expectation of a non-compete
when deciding how much to invest in training their workers or the extent to which they share
trade secrets with their workers. In response, the Commission notes that firms that are concerned
about retention have tools other than non-competes for retaining workers, including fixed-
duration employment contracts (i.e., forgoing at-will employment and instead making a mutual
contractual commitment to a period of employment) and providing improved pay and benefits
(i.e., competing on the merits to retain the worker’s labor services). In addition, while some

workers that have received training may leave a firm for a competitor, firms will also be able to

619 See Part IV.C.3.
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attract highly trained workers from competitors, and this increased job-switching will likely lead
to more efficient matching between workers and employers overall. ®?°

The Commission is not persuaded by commenters who contended that invalidating
existing non-competes would disturb employer expectations with respect to sharing trade secrets
or other commercially sensitive information. As explained in Part IV.D.2, the Commission finds
that employers have adequate alternatives to non-competes to protect these interests, including
trade secret law and NDAs, and that these alternatives do not impose the same burden on
competition as non-competes. Some commenters contended that employers may not have
adequate alternatives in place for existing non-competes and that former workers may not agree
to new NDAs. But the Commission finds that it is rare for an employer who entered into a non-
compete agreement as a means of protecting trade secrets or commercially sensitive information
to have not also entered into an NDA with the worker.%?! This is especially true given that non-
competes are generally less enforceable than NDAs.%*? In any event, nothing in the final rule
prevents employers from entering new NDAs with workers.

Some commenters contended that invalidating existing non-competes would enable new
employers to “free ride” off former employers’ investments in training. The Commission
addresses comments about “free riding” and training investments in Part [V.D.2.

Several comments argued that a final rule should not invalidate existing non-competes

because the economic impact is too unpredictable. These commenters maintained that the

620 See Part IV.B.3.a.

62! See, e.g., Balasubramanian, Starr, & Yamaguchi, supra note 74 at 35 (finding that 97.5% of workers with non-
competes are also subject to a non-solicitation agreement, NDA, or a non-recruitment agreement, and 74.7% of
workers with non-competes are subject to all three provisions).

622 Camilla A. Hrdy & Christopher B. Seaman, Beyond Trade Secrecy: Confidentiality Agreements that Act Like
Noncompetes, 133 Yale L. J. 669, 676 (2024) (“Courts across jurisdictions routinely give confidentiality agreements
‘more favorable treatment’ than noncompetes. And confidentiality agreements are not typically subject to the same
limitations that are applied to noncompetes. . . . Overall, courts tend to apply a default rule of enforceability.”)
(internal citations omitted).
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number of individual employment contracts that would be invalidated means that the economic
impact would be exceptionally widespread, and likely impossible to accurately predict. In
response, the Commission notes that it has assessed the benefits and costs of the final rule and
finds that the final rule has substantial benefits that clearly justify the costs (even in the absence
of full monetization).®**

¢. Representing (§ 910.2(a)(1)(iii))

Proposed § 910.2(a) would have provided that it is an unfair method of competition for
an employer to, among other things, “represent to a worker that the worker is subject to a non-
compete clause where the employer has no good faith basis to believe that the worker is subject
to an enforceable non-compete clause.” The Commission adopts the same language in the final
rule. Pursuant to § 910.2(a)(1)(iii), it is an unfair method of competition for an employer to
represent that a worker other than a senior executive is subject to a non-compete clause. The
“good faith” language remains in the final rule but, for clarity, it has been moved to § 910.3,
which contains exceptions to the final rule.®**

Under this “representation” prong, the final rule prohibits an employer from, among other
things, threatening to enforce a non-compete against the worker; advising the worker that, due to
a non-compete, they should not pursue a particular job opportunity; or telling the worker that the
worker is subject to a non-compete. The Commission believes that this prohibition on
representation is important because workers often lack knowledge of whether employers may

enforce non-competes.®?> In addition, the evidence indicates that employers frequently use non-

competes even when they are unenforceable under State law, suggesting that employers may

623 See Part X.E.
624 See Part V.C.
625 See Prescott & Starr, supra note 413 at 10-11.
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believe workers are unaware of or unable to vindicate their legal rights.%? Employers can exploit
the fact that many workers lack knowledge of whether non-competes are unenforceable under
State law by representing to workers that they are subject to a non-compete when they are not or
when the non-compete is unenforceable. Such misrepresentations can have in terrorem effects on
workers, causing them to refrain from looking for work or taking another job, thereby furthering
the adverse effects on competition that the Commission is concerned about.

In addition, threats to litigate against a worker—even where the worker is aware of the
Commission’s rule and believes the non-compete is unenforceable—may deter the worker from
seeking or accepting work or starting their own business. As explained in Part [V.B.2.b.ii, many
commenters—including highly paid workers—explained in their comments that they believed
their non-compete was unenforceable, but they nevertheless refrained from seeking or accepting
work or starting their own business because they could not afford to litigate against their
employer for any length of time. For this reason, the Commission believes it is important for the
final rule to prohibit employers not only from enforcing or attempting to enforce non-competes
against workers other than senior executives, but also threatening to do so.

A commenter suggested limiting the “representation” prong to instances where the
employer has no good-faith basis to believe the non-compete is valid “under local or State law,”
even if the non-compete is invalid under the final rule. The Commission does not adopt this
approach because representing to workers that they are subject to a non-compete, where the rule
provides that the non-compete is unenforceable, would mislead the worker and would tend to
deter them from competing against the employer by seeking or accepting work or starting a

business.

626 See Starr, Prescott, & Bishara, supra note 68 at 81.
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C. Section 910.2(a)(2): Unfair Methods of Competition—Non-Competes with Senior
Executives
In the NPRM, the Commission proposed to prohibit non-competes—including non-
competes entered into before the effective date—with all workers.%?” The Commission
preliminarily found that all non-competes, whether with senior executives or other workers, were
restrictive conduct that negatively affected competitive conditions.®?® However, while the
Commission preliminarily found that non-competes with workers other than senior executives
were exploitative and coercive, the Commission stated that this finding did not apply to senior
executives.’?” The Commission requested comment on that preliminary finding, as well as on
whether non-competes with senior executives should be excluded from the rule or otherwise
subject to a different standard. The NPRM did not define the term “senior executive,” but sought
comment on potential approaches to defining the term.*°
In the final rule, the Commission does not find that senior executives—specifically,

highly paid workers with the highest levels of authority in an organization—are exploited or
coerced in connection with non-competes, and it describes the record on this issue in Part IV.C.1.
The Commission does, however, find that non-competes with senior executives are an unfair
method of competition, based on the totality of the evidence, including its review of the
empirical literature, its review of the full comment record, and its expertise in identifying
practices that impair competitive conditions in the economy. Specifically, the Commission finds
that such non-competes are restrictive and exclusionary conduct that tends to negatively affect

competitive conditions in product and service markets and labor markets. Indeed, non-competes

627 NPRM, proposed § 910.2(a).
28 Id. at 3500.

29 Id. at 3502-04.

630 Id. at 3520.
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with senior executives may tend to negatively affect competitive conditions in product and
service markets to an even greater degree than non-competes with other workers, given the
outsized role senior executives play in forming new businesses and setting the strategic direction
of firms with respect to innovation. The Commission explains the basis for these findings in Part
IV.C2.

Because non-competes with senior executives are not exploitative or coercive, however,
this subset of workers is less likely to be subject to the kind of acute, ongoing harms currently
being suffered by other workers subject to existing non-competes. In addition, commenters
raised credible concerns about the practical impacts of extinguishing existing non-competes for
senior executives. For these reasons, as described in Part IV.C.3, the Commission allows existing
non-competes with senior executives to remain in force—unlike existing non-competes with all
other workers, which employers may not enforce after the effective date.

In Part IV.C.4, the Commission explains the final rule’s definition of “senior executive”
and the related definitions it is adopting.®*! The Commission finds that the final rule’s definition
of “senior executive” appropriately captures the workers that are more likely to have complex
compensation packages that present practical challenges to untangle, and who are less likely to
be exploited or coerced in connection with their non-competes. To capture this subset of workers
for whom the Commission decides to leave existing non-competes unaffected, the final rule
adopts a definition of senior executive that uses both an earnings test and a job duties test.
Specifically, the final rule defines the term “senior executive” to refer to workers earning more
than $151,164 who are in a “policy-making position” as defined in the final rule.5*?

Finally, in Part IV.C.5, the Commission explains the regulatory text it is adopting in

631 See § 910.1.
632 1q.
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§ 910.2(a)(2), which defines unfair methods of competition related to non-competes with senior
executives.

1. The Commission Does Not Find that Non-Competes with Senior Executives are

Exploitative or Coercive

The Commission stated in the NPRM that its preliminary finding that non-competes are
exploitative and coercive did not apply to senior executives. The Commission stated that non-
competes with senior executives are unlikely to be exploitative or coercive at the time of
contracting, because senior executives are likely to negotiate the terms of their employment and
may often do so with the assistance of counsel.®**> The Commission also stated that such non-
competes are unlikely to be exploitative or coercive at the time of the executive’s potential
departure, because senior executives are likely to have bargained for a higher wage or more
generous severance package in exchange for agreeing to the non-compete.®** The Commission
sought comment on whether there are other categories of highly paid or highly skilled workers
(i.e., other than senior executives) who are not exploited or coerced in connection with non-
competes.®’

Based on the totality of the record, including the many comments submitted on these
questions, the Commission finds that senior executives—specifically, highly paid workers with
the highest levels of authority in an organization—are substantially less likely than other workers
to be exploited or coerced in connection with non-competes. For these reasons, the Commission
does not find that non-competes with senior executives are exploitative or coercive.

There is little empirical evidence on the question of whether non-competes with senior

633 NPRM at 3503.
634 Id. at 3504.
635 Id. at 3503-04.
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executives are exploitative or coercive. A 2006 study of non-competes with CEOs finds that
many of these workers negotiated a severance period as long or longer than their non-compete
period, making it easier to sit out of the market.%*® However, this study was limited to very-high-
earning CEOs at large public companies—the average total compensation of the CEOs studied
was $1.65 million®*’—so its findings do not necessarily capture the experiences of other senior
executives. Many Americans work in positions with “senior executive” classifications.
According to BLS, there were almost 3.4 million “top executives” in the U.S. in 2022 at firms
under private ownership, and the median income for these workers was $99,240.%3

The comment record on whether senior executives experience exploitation and coercion
in relation to their non-competes is mixed. Many commenters asserted that, because some senior
executives negotiate their non-competes with the assistance of expert counsel, they are likely to
have bargained for a higher wage or more generous severance package in exchange for agreeing
to the non-compete, and thus their non-competes are not exploitative or coercive. Several
commenters stated that senior executives frequently negotiate non-competes for valuable
consideration and/or typically agree to non-competes only in exchange for compensation. Some
senior executives said they were not exploited or coerced in connection with non-competes. %>
Several commenters agreed with the Commission’s preliminary finding that senior executives

often obtain the assistance of counsel with respect to non-competes. Some commenters stated

that to the extent a non-compete is not exploitative or coercive at the time of contracting, it is

636 Stewart J. Schwab & Randall S. Thomas, An Empirical Analysis of CEO Employment Contracts: What Do Top
Executives Bargain For?, 63 Wash. & Lee L. Rev. 231, 256-57 (2006).

7 Id. at 244.

638 BLS, Occupational Employment and Wage Statistics, Tables Created by BLS,
https://www.bls.gov/oes.tables.htm. These data are from the May 2022 National XLS table for Top Executives
under private ownership.

63 For the sake of readability, the Commission refers to the commenters based on how they described themselves.
For example, if a commenter said they were a senior executive, the Commission refers to them as a senior executive
(rather than as a “self-described senior executive”).
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also not exploitative or coercive at the time of departure. One CEO stated that non-competes
should be permissible for senior executives when they are entered into in exchange for severance
and when the senior executive leaves voluntarily.

The Commission notes that a relatively small number of self-identified senior executives
submitted comments in their personal capacity. While the Commission did receive some
comments from self-identified senior executives suggesting that their non-competes were
exploitative and coercive, such comments were far less common than for other workers.
However, some senior executives did report experiencing similar issues of exploitation and
coercion. Several senior executives said that their non-competes were required and non-
negotiable. Multiple senior executives described their own non-competes as “one-sided” in favor
of the employer. Some senior executives said they were not given consideration for the non-
compete, and even some who said they received consideration still said their non-competes were
exploitative and coercive. For example, some senior executives said they: (1) were required to
sign a non-compete under threat of losing their job or their earned compensation; (2) were forced
into a stock share buyout that included a non-compete; or (3) could obtain long-term
compensation only if they signed a non-compete. Two advocacy groups stated that many senior
executives may lack power to avoid non-competes and that employers still hold most of the
leverage in employment negotiations, even with respect to senior executives. An employment
law firm stated that in its experience, it had not seen higher compensation for senior executives
and other highly paid workers in jurisdictions where non-competes were allowed, and that
employers rarely provide compensation for non-competes. The firm said that senior executives
and other highly paid workers are more likely to receive severance payments, but such payments

are paid only in some cases. It said that even when paid, the severance payments often do not
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fully compensate for what a senior executive could have otherwise earned during the non-
compete period.

Furthermore, several self-identified senior executives said they felt unable to leave their
company because of their non-competes. Many of these commenters said they feared being
unemployed. Some senior executives said they feared or could not afford litigation, while two
senior executives said that they could not afford to fight non-competes they believed were
unenforceable. Several self-identified senior executives, having spent their careers in one
industry, said they were forced to sit out of the market for long periods, forgoing earnings and
the ability to work. Others reported struggling to find a job and suffering financially, including
living on Social Security or nearing bankruptcy.

One law firm specializing in executive compensation said many senior executives may
have achieved top roles at companies because they have spent decades in the same industry and
would struggle to find work with firms other than competitors. Another law firm said senior
executives blocked from an industry could lose their long-cultivated reputation in the industry
and, as a result, time out of an industry could harm their careers. Worker advocacy organizations
and a law firm said senior executives tend to be relatively older and, as older workers are forced
out of the job market, they are likely to be losing out on increasingly scarce employment
opportunities relative to their younger counterparts. Another advocacy group argued that the
Commission did not provide sufficient evidence to support its preliminary finding that non-
competes are not exploitative and coercive for senior executives. A few commenters suggested
that senior executives from historically marginalized groups may be paid less and have less

bargaining power than other senior executives.%

640 One of those commenters cited two USA Today articles that examined Federal workforce records for 88
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Critically, the Commission received an outpouring of comments indicating that highly
paid workers who are not senior executives (i.e., who are not workers with the highest levels of
authority in an organization) are often coerced or exploited via non-competes. The Commission
received many comments from workers in relatively higher-wage fields—such as medicine,
engineering, finance and insurance, and technology—who stated that employers exploited and
coerced them through the use of non-competes.®*! The vast majority of higher-wage workers
who are not senior executives reported that they lacked bargaining power in relation to their
employer; did not negotiate their non-compete or receive compensation for it; and/or were not
informed of the non-compete until after they received the job offer. Many of these workers stated
that their non-compete was hidden or obscured; that their employers misled them about the terms
of a non-compete; and/or that the non-compete was confusingly worded or vague. In addition,
many high-wage workers recounted how non-competes coerced them into refraining from
competing against their employer by forcing them to stay in jobs they wanted to leave or forcing
them to leave their profession, move their families far away, and/or commute long distances.
And a large share of high-wage workers argued that even where their non-competes were
overbroad and likely unenforceable, they were deterred from seeking or accepting other work or

starting a business by the threat of a lawsuit from their employer, which they said would be

companies in the S&P 100 to assess the number of Asian and Latina women in executive positions. The articles did
not include the underlying data used for the evaluation. See Jessica Guynn & Jayme Fraser, Asian Women Are Shut
Out of Leadership at America’s Top Companies. Our Data Shows Why, USA Today (Apr. 25, 2022),
https://www.usatoday.com/story/money/2022/04/25/asian-women-executives-discrimination-us-companies/
7308310001/?gnt-cfr=1; Jessica Guynn & Jayme Fraser, Only Two Latinas Have Been CEOs at a Fortune 500
Company: Why So Few Hispanics Make It to the Top, USA Today (Aug. 2, 2022),
https://www.usatoday.com/story/money/2022/08/02/hispanic-latina-business-demographics-executive/10157271002
/?gnt-cfr=1. These news reports find a disparity in the number of Asian and Latina women in senior executive roles
at these companies but make no specific findings on bargaining power. While lack of representation and other
factors may impact bargaining power, the Commission believes that these two articles (with no underlying data
provided) are insufficient evidence at this time to find exploitation and coercion with respect to this subset of senior
executives.

641 See Part IV.B.2.b.i-ii.
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ruinous to their finances and professional reputations.®*?> The Commission accordingly finds that
higher-wage workers who are not senior executives are often exploited and coerced through
employers’ use of non-competes.

In addition, the Commission believes it is appropriate to conclude that lower-earning
workers, regardless of their job title or function in an organization, are more likely to be
exploited or coerced in connection with non-competes. As noted, many workers classified as
“top executives” make under $100,000. Commenters did not self-report their income, so the
Commission cannot definitively determine that the self-identified senior executives who reported
exploitation and coercion are lower-wage senior executives. Because of their incomes, however,
lower-wage senior executives are likely subject to many of the same exploitative and coercive
factors that affect other workers, such as the inability to afford a non-compete lawsuit, forgo
work for a lengthy period, leave the field, or relocate.®* Comments from some senior executives
confirmed that they did not have sufficient bargaining power to negotiate the non-compete or
consideration for it, suffered serious financial harm from non-competes, and could not afford to
litigate their non-competes. Accordingly, the Commission finds that a mere job title alone is
insufficient to confer bargaining power on a worker, and lower-wage senior executives can be
subject to the same exploitation and coercion that other workers face.

However, having considered the comments and the available empirical evidence on this
question, the Commission does not find that non-competes with highly paid workers who are
also senior executives are likely to be exploitative or coercive. The Commission stresses that it is
not affirmatively finding that such non-competes can never be exploitative or coercive. The

Commission has simply determined that the record before it is insufficient to support such a

042 See Part IV.B.2.b.ii.
043 See id.
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finding at this time.

2. The Use of Non-Competes with Senior Executives is an Unfair Method of

Competition Under Section 5

While the Commission does not find that non-competes with senior executives are
exploitative and coercive, the Commission determines that these non-competes are nonetheless
unfair methods of competition, for the reasons described herein.

To determine whether conduct is an unfair method of competition under section 5, the
Commission assesses two elements: (1) whether the conduct is a method of competition, as
opposed to a condition of the marketplace and (2) whether it is unfair, meaning that it goes
beyond competition on the merits. The latter inquiry has two components: (a) whether the
conduct has indicia of unfairness and (b) whether the conduct tends to negatively affect
competitive conditions. These two components are weighed according to a sliding scale.%**

Non-competes with senior executives satisfy all the elements of the section 5 inquiry. As
described in Part IV.C.2.a, these non-competes are methods of competition. As described in Part
IV.C.2.b, these non-competes are facially unfair conduct because they are restrictive and
exclusionary. And as described in Part IV.C.2.c, these non-competes tend to negatively affect
competitive conditions in product and service markets and in labor markets. Because the
Commission finds that non-competes with senior executives are unfair methods of competition,
the Commission declines to exclude them from the final rule. However, as described in Part
IV.C.3, the final rule allows existing non-competes with senior executives to remain in effect,

due to the considerations described therein.

a. The Commission finds that non-competes with senior executives are a

644 See Part I1.F.
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method of competition, not a condition of the marketplace.

With respect to the first element—whether conduct is a method of competition—the
Commission finds that non-competes with senior executives are a method of competition for the
same reasons as non-competes with other workers. %

b. Non-competes with senior executives are facially unfair conduct because
they are restrictive and exclusionary.

In Part IV.B.2.a, the Commission finds that non-competes with workers other than senior
executives are facially unfair conduct because they are restrictive and exclusionary. The
Commission finds that non-competes with senior executives are facially unfair conduct for the
same reasons.

Like non-competes for all other workers, the restrictive nature of non-competes with
senior executives is evident from their name and function: non-competes restrict competitive
activity. They prevent senior executives from seeking or accepting other work or starting a
business after leaving their job. And like non-competes for all other workers, non-competes with
senior executives are exclusionary because they impair the opportunities of rivals. Where a
worker is subject to a non-compete, the ability of a rival firm to hire that worker is impaired. In
addition, where many workers in a market are subject to non-competes, the ability of firms to
expand into that market, or entrepreneurs to start new businesses in that market, is impaired.
While non-competes may impair the opportunities of rivals in all labor markets, non-competes
for senior executives are especially pernicious in this regard. Senior executives are relatively few
in number, are bound by non-competes at high rates,**® and have highly specialized knowledge

and skills. Therefore, it can be extremely difficult for existing firms and potential new entrants to

645 See Part IV.B.1.
646 See Part 1.B.2 (noting studies estimating that about two-thirds of senior executives work under non-competes).
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hire executive talent and to form the most productive matches.

Because senior executives are often compensated in return for their promise not to
compete, some commenters argue that non-competes with senior executives are not unfair
methods of competition. However, agreements can present concerns under the antitrust laws
even when both parties benefit. Here, non-competes with senior executives are not unfair
methods of competition under section 5 because they are unfair to the individual executive, but
because they tend to negatively impact competitive conditions—i.e., harm competition in
product and service markets, as well as in labor markets—by imposing serious negative
externalities on other workers, rivals, and consumers.®*

¢. Non-competes with senior executives tend to negatively affect competitive
conditions.

The Commission finds that non-competes with senior executives tend to negatively affect
competitive conditions in product and service markets and in labor markets. As explained in Part
ILF, the legal standard for an unfair method of competition under section 5 requires only a
tendency to negatively affect competitive conditions. The inquiry does not turn on whether the
conduct directly caused actual harm in a specific instance. Here, the tendency of non-competes
to impair competition is obvious from their nature and function, as it is for non-competes with
workers who are not senior executives. And even if this tendency were not facially obvious, the
evidence confirms that non-competes with senior executives do in fact negatively affect
competitive conditions.

i. Non-competes with senior executives tend to negatively affect

competitive conditions in product and service markets.

647 See Part 1V.C.2.i-ii (describing the negative effects of non-competes with senior executives on markets for
products and services and labor markets).
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In the NPRM, the Commission stated that non-competes with senior executives may
harm competition in product and service markets in unique ways.%*® The Commission stated that
non-competes with senior executives may contribute more to negative effects on new business
formation and innovation than non-competes with other workers, to the extent that senior
executives may be likely to start competing businesses, be hired by potential entrants or
competitors, or develop innovative products and services.®*® The Commission also stated that
non-competes with senior executives may also block potential entrants, or raise their costs, to a
high degree, because such workers are likely to be in high demand by potential entrants.®° The
Commission preliminarily concluded that, as a result, prohibiting non-competes for senior
executives may have relatively greater benefits for consumers than prohibiting non-competes for
other workers.5>!

Based on the Commission’s expertise and after careful review of the rulemaking record,
including the empirical research and the public comments, the Commission finds that non-
competes with senior executives tend to negatively affect competitive conditions in markets for
products and services, inhibiting new business formation and innovation.

Non-competes with senior executives inhibit new business formation and innovation

In Part IV.B.3.b, the Commission described the extensive empirical evidence indicating
that non-competes inhibit new business formation and innovation. The Commission’s finding in
Part IV.B.3.b that non-competes inhibit new business formation and innovation does not
examine non-competes with senior executives specifically. However, the Commission finds that

non-competes with senior executives inhibit new business formation and innovation at least as

648 NPRM at 3502.
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much as non-competes with other workers and likely to a greater extent, given the outsized role
of senior executives in forming new businesses, serving on new businesses’ executive teams, and
setting the strategic direction of businesses with respect to innovation.

Specifically, non-competes with senior executives tend to negatively affect competitive
conditions in product and service markets in three ways. First, non-competes with senior
executives inhibit new business formation. In Part IV.B.3.b.i, the Commission finds that non-
competes with workers other than senior executives inhibit new business formation. The
Commission finds that non-competes with senior executives inhibit new business formation as
much as non-competes with other workers and likely to a greater extent, due to the important
role senior executives play in new business formation.

Senior executives are particularly well-positioned to form new businesses because of
their strategic expertise and business acumen; knowledge of multiple facets of their industries;
experience making policy decisions for businesses; and ability to secure financing. Senior
executives are also often crucial to the formation of startups, because startups often begin by
forming a leadership team, which is often comprised of experienced and knowledgeable
executives from elsewhere in the industry.®>? Empirical research shows that when startups hire
top management teams from other firms, they are more likely to grow beyond their initial
stages®? and that top managers’ experience in an industry allows startups to grow more

quickly.%>* Additionally, empirical research finds that startups that hire top management teams

652 See, e.g., Leslie Crowe, How to Hire Your First Leadership Team (Oct. 24, 2023),
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with experience are more likely to become successful businesses.®>> Empirical research also
finds that, in addition to experience, top management teams that have worked together in the past
are more successful than those that have not.%*¢ For these reasons, non-competes with senior
executives not only inhibit new business formation by blocking the executives from forming new
businesses; they also prevent other potential founders from forming new businesses, because
potential founders are less likely to start new businesses when they are unable to assemble the
executive team they need because so many executives in the industry are tied up by non-
competes. By inhibiting new business formation, these non-competes deprive product and
service markets of beneficial competition from new entrants—competition that in turn tends to
benefit consumers through lower prices or better product quality.

Second, non-competes with senior executives inhibit innovation. In Part IV.B.3.b.ii, the
Commission finds that non-competes with workers other than senior executives inhibit
innovation. The Commission finds that non-competes with senior executives inhibit innovation
at least as much as non-competes with other workers and likely to a greater extent, because
senior executives play a crucial role in setting the strategic direction of firms with respect to
innovation.

Non-competes with senior executives inhibit innovation by impeding efficient matching
between workers and firms. As described in Part IV.B.3.a, labor markets function by matching
workers and employers. The same is true for senior executives. Executives compete for roles at
firms, and firms compete to attract (often highly sought-after) executives; executives choose the

role that best meets their objectives, and firms choose the executive who best meets theirs. Non-

655 Agnieszka Kurczewska & Michat Mackiewicz, Are Jacks-of-All-Trades Successful Entrepreneurs? Revisiting
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competes impede this competitive process by blocking executives from pursuing new
opportunities (i.e., positions that are within the scope of their non-compete) and by preventing
firms from competing to attract their talent. Thus, because non-competes are prevalent, the
quality of the matches between executives and firms suffers.

By inhibiting efficient matching between firms and executives, non-competes frustrate
the ability of firms to hire executives who can best maximize the firm’s capacity for innovation.
Senior executives play an important role in advancing innovation at firms.%’ Senior executives
are often a fundamental part of the innovative process, guiding the strategic direction of the firm
in terms of topics of new research and the depth of new research; determining the allocation of
R&D funding; and making the decision to develop (and supervising the development of) new
products and services.®>®

Research shows that labor mobility among senior executives may tend to foster
innovation. Empirical research finds that executives with shorter job tenures tend to engage in
more innovation than those who are longer tenured at firms.®> In addition, empirical research
shows that the strength of executives’ external networks—which are likely stronger among

executives hired externally—increase the rate of innovation.®®® Finally, when senior executives
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are hired by new companies, they bring their experience and understanding of the industry,
which may cross-pollinate with the capabilities of the new company, cultivating new research
which would not otherwise be achieved.®®! By inhibiting efficient matching between executives
and firms, non-competes impede the ability of firms to develop innovative products and services
that benefit consumers.

Furthermore, empirical research shows that better matching among executives and firms
drives productivity as well as innovation. When firms and executives have a higher quality
match, the firm as a whole is more productive.®®? By inhibiting efficient matching between firms
and executives, non-competes tend to reduce the productivity of firms.

In theory, firms that seek to hire an executive could just pay the executive’s employer (or
former employer) to escape the non-compete. However, research by Liyan Shi describes how
non-competes with senior executives force firms to make inefficiently high buyout payments.
Shi ultimately concludes that “imposing a complete ban on noncompete clauses would be close
to implementing the social optimum.”®3

Shi explains that firms and executives jointly create market power by entering into non-
competes and excluding rivals from hiring experienced labor in a competitive labor market. The
existence of a non-compete forces rivals to make an inefficiently high buyout payment, where
the inefficiency arises due to the market power of the incumbent firm created by the non-

compete. Rival firms must either make these payments, which therefore lead to deadweight

economic loss, or forgo the payment—and, consequently, the ability to hire a talented executive

661 See, e.g., Orly Lobel, Talent Wants to Be Free (Yale Univ. Press, 2013).

%62 Yihui Pan, The Determinants and Impact of Executive-Firm Matches, 63 Mgmt. Sci. 185 (2017); Matthew Ma,
Jing Pan, & Xue Wang, An Examination of Firm-Manager Match Quality in the Executive Labor Market (2021),
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3067808.

663 Shi, supra note 84 at 427.

233



(and perhaps the ability to enter the market at all, for potential new firms).*** New and small
businesses in particular might be unable to afford these buyouts. By calibrating this theoretical
model to data on executive non-competes and executive compensation, the study shows that
banning non-competes would result in nearly optimal social welfare gains.

Shi notes that such a mechanism could be tempered by the ability of a labor market to
provide viable alternative workers for new or competing businesses. However, when a particular
type of labor is somewhat scarce, when on-the-job experience matters significantly, or when
frictions prevent workers from moving to new jobs—all of which tend to be the case for senior
executives—there is no way for the market to fill the gap created by non-competes.

Some of the evidence in this study arises from analysis of non-compete use coupled with
non-compete enforceability. Other evidence in the study, including the finding that a ban on non-
competes is close to optimal, relies not on use at the individual level, but on prevalence of non-
competes across a labor market. The latter approach does not rely, therefore, on comparing
individuals with and without non-competes, and is therefore not subject to the estimation bias
that leads the Commission to give less weight to evidence based on the use of non-competes.
Relevant comments and Commission responses

Many commenters stated that non-competes with senior executives reduce new business
formation and innovation, confirming the Commission’s findings. Several senior executives
recounted personal experiences in which a non-compete prevented them from starting a business.
A tech executive stated that they knew many tech executives who would have left their roles to
start within-industry spinoffs if not for their non-competes. A senior executive stated that they

had planned to start a small business that would not have harmed the former employer but had
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signed a non-compete that prevented them from doing so. A former executive stated that they
were sued after starting a new business despite confirming with the CEO of their former
employer that doing so would not violate the non-compete. Another senior executive said their
non-compete prevented them from taking a job at a smaller, more innovative company in their
industry. Some commenters warned that permitting non-competes for senior executives would
reinforce dominant positions for industry incumbents who can foreclose new entrants from
access to critical talent and expertise. An advocate for startups stated that small businesses
significantly benefit from mentorship from experienced founders, which can be inhibited by non-
competes.

Other commenters argued that the Commission should exclude senior executives from
coverage under the final rule because doing so would benefit competition in product and service
markets. These commenters generally stated that non-competes may promote innovation by
encouraging firms to make productivity-enhancing investments, such as investments in
developing trade secrets. The Commission does not believe that non-competes are needed to
protect valuable firm investments. As discussed in Part IV.D, the Commission finds that
employers have less restrictive alternatives for protecting valuable investments and that these
alternatives are available for senior executives as well as for other workers.

In addition, when assessing how non-competes with senior executives affect competition
in product and service markets, the Commission believes it is important to consider the net
impact. It is possible that the effects described by these commenters and the effects described by
the Commission earlier in this Part IV.C.2.c.i can be occurring at the same time. That is, a non-
compete with a senior executive might in some instances be protecting a firm’s investments in a

manner that is productivity-enhancing, holding all else equal. At the same time, however, that
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same non-compete may restrict the executive’s ability to start a new business after leaving the
firm. And even that same non-compete can—and certainly non-competes in the aggregate do—
prevent the most efficient match between senior executives and the firms that can make the
highest and best use of their talents, and decrease knowledge flow between firms, which limits
the cross-pollination of innovative ideas. What the empirical evidence shows is that overall, i.e.,
in net effect, non-competes reduce new business formation and innovation,®® indicating that the
tendency of non-competes to inhibit new business formation and innovation more than
counteracts any effect of non-competes on promoting new business formation and innovation by
protecting a firm’s investments.

A commenter—referencing the Shi study—argued that banning buyout clauses in non-
competes would enhance economic efficiency relative to banning non-competes altogether.
Other commenters, including Shi, the author of the study, disagreed with this claim.®¢ In
response to these comments, the Commission finds that prohibiting buyout clauses would not
enhance efficiency relative to prohibiting non-competes altogether. The Commission does not
believe prohibiting buyout clauses would address the tendency of non-competes for senior
executives to negatively affect competitive conditions, because it would mean that fewer
executives could escape their non-competes, reducing labor mobility and efficient matching
between executives and firms even further.

Some commenters disputed the Commission’s legal rationale for prohibiting non-
competes with senior executives. One comment stated that the NPRM did not cite any case law
where a non-compete for a senior executive violated antitrust law and argued that there is no

widespread case law to support a per se ban. In response, the Commission notes that it is
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determining that non-competes are an unfair method of competition under section 5, not a per se
violation of the Sherman Act. For the reasons described in this Part IV.C.2, the Commission
finds that non-competes are restrictive and exclusionary and that, based on the totality of the
evidence, they tend to negatively affect competitive conditions at least as much as non-competes
with other workers, and likely even more so, given the outsize role of senior executives in new
business formation and innovation. For these reasons, the Commission finds that these non-
competes are an unfair method of competition under section 5.

Another commenter stated that the NPRM did not satisfy the standard for finding a
tendency to negatively affect competitive conditions for senior executives as set forth in the
Commission’s section 5 Policy Statement.®®” The commenter stated that a per se ban on non-
competes considers neither the size, power, or purpose of the firm nor how non-competes
interact with individual markets. The commenter argued that the evidence cannot justify an
economy-wide ban.

The Commission finds that non-competes for senior executives are an unfair method of
competition under section 5 for all the reasons described in this Part IV.C.2. The Commission
states the applicable legal standard under section 5 in Part II.F, which is consistent with the
standard set forth in the Policy Statement. As noted in Part II.F, the Commission need not make a
separate showing of market power or market definition. Nor must the Commission show that the
conduct directly caused actual harm in the specific instance at issue. Instead, the inquiry under
section 5 focuses on the nature and tendency of the conduct. Moreover, as noted in Part IL.F, the
Commission may consider the aggregate effect of conduct as well. The language in the Policy

Statement stating that the size, power, and purpose of the respondent may be relevant is not
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limiting, but instead provides guidance regarding factors the Commission may consider in
evaluating potentially unfair methods of competition. This guidance may be especially relevant
in individual cases and less so in section 5 rulemakings. Finally, as described in Part ILF, a
finding that conduct is an unfair method of competition does not require definition of a market or
consideration of individual markets. Moreover, as described in Part V.D, the Commission
considered and finds no basis for excluding particular industries or workers.

ii. Non-competes with senior executives tend to negatively affect

competitive conditions in labor markets.

The effects of non-competes with senior executives on product and service markets are
the primary reason why the Commission finds that non-competes with senior executives are an
unfair method of competition. However, non-competes also tend to negatively affect competitive
conditions in labor markets.

Non-competes with senior executives suppress labor mobility and earnings

In Part IV.B.3.a, the Commission describes extensive empirical evidence that non-
competes reduce labor mobility and worker earnings. The Commission’s finding in Part IV.B.3.a
that non-competes suppress labor mobility and earnings does not examine non-competes with
senior executives specifically. However, the evidence cited by the Commission is also probative
with respect to non-competes with senior executives.

Non-competes reduce labor mobility for senior executives for the same reasons they
reduce labor mobility for other workers—they directly restrict workers from seeking or accepting
other work or starting a business after they leave their job. In Part IV.B.3.a.i, the Commission
cites empirical evidence that non-competes reduce labor mobility. This evidence shows that non-

competes reduce labor mobility for all subgroups of workers that have been studied, including
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inventors, high-tech workers, low-wage workers, and workers across the labor force. The impact

of non-competes on labor mobility is direct, since non-competes directly prohibit certain types of
mobility. Therefore, the Commission finds the non-competes restrict the labor mobility of senior

executives as well.

This finding is supported by Mark Garmaise’s study of the relationship between non-
compete enforceability and the labor mobility and earnings of executives.®® Garmaise finds that
stricter non-compete enforceability reduces within-industry executive mobility by 47% and
across-industry executive mobility by 25%. The study, which is limited to senior executives, uses
multiple legal changes in non-compete enforceability, measured along multiple dimensions in a
binary fashion. The Shi study qualitatively confirms these results—that executives experience
greater labor mobility in the absence of non-competes.®®® However, that study examines use, and
not just enforceability, of non-competes, so the Commission gives it less weight.

Furthermore, by inhibiting efficient matching between executives and firms—through a
similar mechanism as for all other workers®’*—non-competes reduce executives’ earnings. Like
non-competes for other workers, non-competes block senior executives from switching to a job
in which they would be better paid. And by doing so, non-competes decrease opportunities (and
earnings) for senior executives who are not subject to non-competes—as well as for workers who
are not senior executives, but who would otherwise move into one of those roles.

As described in Part IV.B.3.a.ii, the empirical research indicates that non-competes
suppress wages for a wide range of subgroups of workers across the spectrum of income and job

function, including workers who are not subject to non-competes. Importantly, an empirical
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study that does focus on senior executives finds that non-competes suppress earnings of senior
executives. The Garmaise study finds that decreased enforceability of non-competes increases
executives’ earnings by 12.7%.%"! Garmaise also finds that decreased enforceability of non-
competes increases earnings growth for CEOs by 8.2%. Since much of the increase in earnings is
attributable to an increase in earnings growth (as opposed to earnings at the start of the
employment relationship), Garmaise hypothesizes that earnings increase because CEOs are more
likely to invest in their own human capital when they have no non-compete.®’> However,
Garmaise also notes that while non-competes may offer benefits to firms which use them, there
may be negative impacts across the labor markets in which they are used.®”® This is the only
study of executive earnings that does not examine the use of non-competes: it examines multiple
legal changes in non-compete enforceability, measured along multiple dimensions (though in a
binary fashion).

As noted in Part IV.C.1, many senior executives negotiate valuable consideration for
non-competes. However, the evidence suggests that non-competes still have a net negative effect
on senior executives’ earnings, because the suppression of earnings through reduced labor
market competition more than cancels out the compensation that some of these executives
individually receive for their non-competes.

A second study, by Kini, Williams, and Yin,®’* simultaneously estimates the impact of
non-compete enforceability and non-compete use on earnings and finds a positive correlation.

The Commission gives this study less weight because it analyzes the use of non-competes. As

7 Garmaise, supra note 584 at 403. The reduction in earnings is calculated as e'3>7>**1-1, where -1.3575 is taken
from Table 4.
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described in Part IV.A.2, such studies cannot easily differentiate between correlation and
causation. Kini, Williams, and Yin use an enforceability measure to generate their estimates, but
do not estimate models that omit use of non-competes, meaning that the Commission does not
interpret the findings as representing a causal relationship.

Relevant comments and Commission responses

Many commenters addressed negative effects of non-competes with senior executives on
competition in labor markets. Non-competes, these commenters stated, can negatively affect a
senior executive’s career when they leave their field or sit out of the workforce for a period,
causing their skills and knowledge (particularly in fast-paced fields) to stagnate and affecting
their reputations. Like other workers, some senior executives said their non-compete limited their
options and earnings in their specialized field.

Other commenters argued that the Commission should exclude senior executives from
the rule because they earn more compensation, including higher wages, for non-competes than
they would gain under the final rule. Many of these commenters argued that because senior
executives have bargaining power, any findings on decreased wages would not apply to them.
Some employers stated that they compensated their senior executives for non-competes. Some
industry organizations stated that some additional compensation and bonuses might not be
offered if non-competes are banned. One business stated that the compensation it pays executives
takes their non-competes into account. Another business stated that it provides severance
benefits in exchange for non-competes that fully compensate the executive for the duration of the
non-compete.

In response to these comments, the Commission notes that the Garmaise study indicates

that non-competes have a net negative effect on earnings for senior executives in the aggregate
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because they suppress competition, even if individual senior executives receive some amount of
compensation for their personal non-compete. Garmaise’s analysis accounts for any
compensation the executive receives for the non-compete.

An industry trade organization stated that non-competes create job opportunities for
executives and other highly skilled workers, rather than restricting them, because, without non-
competes to protect confidential information, employers will often be reluctant to expand their
executive teams. The Commission notes that this assertion is unsupported by empirical evidence,
and the Commission finds that firms have less restrictive alternatives for protecting confidential
information.%”>

An investment industry organization stated that the Commission cannot assume that
senior executives will be equally or more effective at new firms compared to their old firms. In
response, the Commission notes that voluntary labor mobility—for senior executives and all
workers—typically reflects a mutually beneficial outcome. To the extent a firm is willing to pay
more to attract a particular worker to come work for them, it is typically because the firm places
a higher value on the worker’s productivity than the worker’s current employer. In addition, the
Commission notes that many commenters stated that non-competes often force senior executives
to sit out of the workforce, causing them to lose valuable knowledge and skills. In general, senior
executives are more likely to be effective when they can remain in the industry in which they
have experience and expertise, rather than starting over in a new industry because of a non-
compete.

An industry trade organization stated that the Commission’s assertion that wages are

reduced across the labor market is inconsistent with the NPRM’s preliminary finding that non-
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competes are not coercive or exploitative for senior executives, because when more issues are
left for negotiation, the job market is increasingly competitive, as workers can differentiate
themselves through their terms and tailor their terms to each employer. The Commission does
not believe these findings are in tension. Agreements do not need to be exploitative or coercive
to inhibit efficient matching between workers and firms or to negatively affect competitive
conditions. Furthermore, the Commission believes that executives have many other ways to
differentiate themselves other than based on non-compete terms.

One commenter argued that the findings in the Kini, Williams, and Yin study should not
be interpreted as representing a causal relationship. Upon further consideration, the Commission
agrees with this comment and does not interpret this study causally, as described in this Part
IV.C.2.c.i.

For these reasons, the Commission finds that non-competes with senior executives are an
unfair method of competition. As a result, the Commission declines to exclude senior executives
from the final rule altogether.

3. The Final Rule Allows Existing Non-Competes With Senior Executives to

Remain in Effect

The final rule prohibits employers from, among other things, entering into or enforcing
new non-competes with senior executives—i.e., non-competes entered into on or after the
effective date.®”® However, the Commission decides to allow existing non-competes with senior
executives—i.e., non-competes entered into before the effective date—to remain in effect. The
Commission describes the basis for this determination in this Part IV.C.3.

The Commission believes the evidence could provide a basis for prohibiting employers

676 § 910.2(a)(2).
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from enforcing existing non-competes with senior executives, as the final rule does for all other
workers, given the tendency of such agreements to negatively affect competitive conditions.®”’
However, the Commission has decided to allow existing non-competes for senior executives to
remain in effect, based on two practical considerations that are far more likely to be present for
senior executives than other workers. First, as described in Part IV.C.1, senior executives are
substantially less likely than other workers to be exploited or coerced in connection with non-
competes. As a result, this subset of workers is substantially less likely to be subject to the kind
of acute, ongoing harms currently being suffered by other workers with existing non-competes
(even if senior executive’s existing non-competes are still harming competitive conditions in the
economy overall). Second, commenters raised credible concerns about the practical impacts of
extinguishing existing non-competes for senior executives, as described in this Part IV.C.3.78

Numerous businesses and trade associations argued that, if the final rule were to
invalidate existing non-competes for senior executives, that would present practical challenges
for employers, because many such non-competes were exchanged for substantial consideration.
According to commenters, consideration exchanged for non-competes includes long-term
incentive plans, bonuses, stock awards, options, or severance payments, among other
arrangements.

Some commenters were concerned about a potential windfall for workers. They argued
that if the non-compete portion of the contract were rescinded or otherwise invalidated, the

worker may be left with any benefits already received in exchange for the non-compete, such as

677 See Part IV.C.2
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equity or bonuses, and could also compete. An industry association stated that some of its
members’ workers have already received thousands or hundreds of thousands of dollars in
additional compensation alongside non-competes, though it was unclear what each worker
received. Some business associations said businesses do not have a clear way to recover those
payments or benefits. A commenter asked whether a worker who forfeited equity for competing
could get the equity back or if executives who were compensated by their new employers for the
non-compete would be paid twice.

The Commission views the problem as more complex than these commenters suggest.
First, the empirical evidence and comments illustrate that in many cases, non-competes are
currently trapping workers, including senior executives, in their jobs, meaning the employer is
getting not only the benefit of trapping that individual worker, but also the benefit of non-
competition.®” In such circumstances, employers may have already received part or all of the
benefit they sought from entering a non-compete, though the value would be difficult if not
impossible to quantitatively assess. Moreover, it is impracticable for the Commission to untangle
whether, to the extent some workers received compensation that was denominated consideration
for a non-compete, that non-compete simultaneously suppressed other compensation to the
worker such as wages. For example, some commenters who described negotiating their non-
competes stated the employer used it as a tactic to drive down wages.

In addition, most workers subject to a non-compete are subject to other restrictive
covenants,®*® both mitigating any purported harm and complicating any quantitative valuation of

a non-compete.

67 See Part IV.B.2.b.
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The Commission also notes that, to the extent equity was provided as consideration,
owning a share in the prior employer may induce workers not to risk lowering the value of that
equity by competing. However, the concern about workers seeking already-forfeited
compensation is misplaced, as the final rule will not impact workers who forfeited compensation
for competing under a then-valid non-compete.

Overall, however, where an employer has provided meaningful consideration in exchange
for a non-compete, the comments indicate that being unable to enforce that non-compete may
complicate that exchange in a way that would be difficult to value and untangle. These difficult
practical assessments indicate that the final rule should contain a limited, easily administrable
exception for existing non-competes with senior executives, who are considerably more likely
than other workers to have negotiated non-competes and received substantial consideration in
return.

In addition, an employment attorney suggested that employers may suspend any mid-
stream benefits and terminate unvested options and stock and cancel bonuses. One commenter
suggested employers may seek refunds from workers, which could create uncertainty. Similarly,
an industry association said senior workers who signed a non-compete as part of a severance
agreement might see their severance payments taken away, as employers would need to decide
whether to continue paying despite the elimination of non-competes or, to the extent they legally
can, attempt to renegotiate any outstanding severance agreements. Finally, a business said
executives in the middle of their contracts might need to renegotiate those contracts. The
Commission shares these concerns about the practicalities of untangling non-competes that are
more likely to have been bargained for. Senior executives who engaged in a fair bargaining

process may have obtained significant consideration and planned accordingly, as have their
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employers. While employers’ ability to stop payments or claw back consideration is uncertain,
any efforts to do so could be disruptive.

Other commenters stated that they believed rescission could result in litigation against
workers. An employment lawyer said litigation was difficult to predict but that there could be
litigation seeking declarations from courts on how the rule impacts existing contracts. A group of
commenters stated that rescinding or invalidating agreements would lead to increased litigation
against workers who received the benefit of the bargain but were no longer bound by a non-
compete in exchange, and that such litigation would seek to nullify severance agreements,
employment agreements, clawback agreements, and others.

One business said the NPRM was silent on how to address specially taxed arrangements,
but the business did not provide additional details on any such arrangements. A law firm said
workers who received consideration in a prior year would have paid taxes on it and would now
need to amend their prior tax return to get a refund if they have to pay back that consideration,
while employers might have to amend their return to reflect the loss of a deduction. That law
firm also said some executives and other workers use and plan for non-competes to reduce their
“golden parachute” tax burden.

Finally, an accountant explained that valuations of senior executive non-competes are
conducted during many merger and acquisition transactions. Similarly, an industry association
said acquisition prices may include the value of non-competes that ensure the buyer retains
certain talent, so if non-competes were rescinded or invalidated the buyer would lose the value of
what they paid for with no way to recoup the costs. The commenter stated that the bargained-for
value of such sales may decrease if existing senior executive non-competes cannot be enforced.

The exemption for existing non-competes addresses this concern. Moreover, this concern does
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not exist for future transactions in any event, since they would not account for non-competes that
have been banned.

In response to the foregoing comments, the Commission finds it plausible that rendering
existing non-competes with senior executives enforceable could create some of these practical
implementation challenges. The Commission accordingly elects to exclude existing non-
competes with senior executives from the rule, reducing the burden of implementation of the
final rule.

The Commission also understands that some of these practical concerns could arise for
workers other than senior executives if they received substantial consideration in exchange for a
non-compete. However, the evidence indicates that any such agreements with workers other than
senior executives are very rare, and that such workers are more likely to experience exploitation
and coercion in connection with non-competes. Therefore, allowing only existing non-competes
with senior executives to remain in force will significantly reduce these practical concerns for
employers. In contrast, a wider exemption for all existing agreements would leave in place a
large number of non-competes that tend to harm competitive conditions, including a large
number of exploitative and coercive non-competes for which no meaningful consideration was
received.

Some commenters suggested that the Commission exempt from the final rule non-
competes in exchange for which the worker received consideration. One business asked for an
exception to the final rule for paid non-competes, asserting that such an exception would allow
workers to receive guaranteed payments while accessing information and training and would
allow workers to start their own businesses after the non-compete period. Another business

recommended allowing non-competes that provide severance equal to a worker’s salary for the
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non-compete period. An employment attorney suggested an exception from the rule for non-
competes that are part of a severance agreement or where the worker receives a paid non-
compete period or garden leave, which the attorney says do not align with the Commission’s
concerns about non-competes and represent a balanced trade-off.

The Commission declines to adopt an exception for non-competes in exchange for which
the worker received consideration (whether under an existing or future non-compete). The fact
that a worker received compensation for a non-compete does not mean the worker received fair
compensation, i.e., compensation commensurate with earnings that would be received in a
competitive labor market. In addition, such an exception would raise significant administrability
concerns. For example, a rule that exempts non-competes exchanged for “substantial
consideration” or “meaningful consideration” would not provide sufficient clarity to employers
and workers to avoid significant compliance costs and litigation risks. Requiring a brighter-line
specific amount (or standard) of compensation would be unlikely to appropriately capture highly
fact-specific, varying financial circumstances of workers and firms. Moreover, it would be
difficult to prevent employers from suppressing compensation or benefits along other dimensions
(e.g., arequirement for severance equal to the worker’s salary during the non-compete period as
one commenter suggested could lead to the salary being suppressed). The Commission also
notes, however, that while it is not adopting a blanket exemption from the final rule for non-
competes in exchange for which the worker received consideration, it is satistfying this request to
some extent by adopting an exemption for existing non-competes for senior executives, which
are the non-competes most likely to have been exchanged for consideration.

Finally, the Commission concludes that allowing existing non-competes for senior

executives to remain in effect is appropriate despite the significant negative effects of such non-
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competes on competition described in Part [V.C.2. The Commission took into consideration that
non-competes with senior executives are less likely to be causing ongoing harm to individuals by
preventing them from seeking or accepting other work or starting their own business, because
such non-competes were likely to have been negotiated or exchanged for consideration. In
addition, the negative effects of these non-competes on competitive conditions will subside over
time as these non-competes expire.

4. Defining Senior Executives

As noted earlier, the Commission did not define the term “senior executive” in the
NPRM. Instead, the Commission requested comment on how the term should be defined.®®! In
this final rule, the Commission adopts a definition of “senior executive” to isolate the workers
who are least likely to have experienced exploitation and coercion and most likely to have
bargained for meaningful compensation for their non-compete. Workers for whom exploitation
and coercion concerns are likely most relevant and who are unlikely to have bargained for or
received meaningful consideration for a non-compete—namely, lower-earning workers, and
relatively higher paid or highly skilled workers who lack policy-making authority in an
organization—do not fall within this final definition.

This definition is relevant because, as explained in Part IV.C.2, the basis for the
Commission’s findings that non-competes with senior executives are unfair methods of
competition differs in some ways from the evidence and rationales underpinning its findings that
non-competes with other workers are unfair methods of competition. Furthermore, as explained
in Part IV.C.3, the final rule allows existing non-competes with senior executives to remain in

force, while prohibiting employers from enforcing existing non-competes with other workers

81 NPRM at 3520.
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after the effective date.

The Commission defines “senior executives” based on an earnings test and a job duties
test. In general, the term “senior executives” refers to workers earning more than $151,164 5
who are in a “policy-making position” as defined in the final rule. The Commission adopted this
definition after considering the many comments on who senior executives are and how to define
them. Notably, the Commission concluded that, unlike highly paid senior executives, highly paid
workers other than senior executives and lower-wage workers with senior executive titles as a
formal matter likely experience exploitation and coercion and are unlikely to have engaged in
bargaining in connection with non-competes, much like lower-wage workers.®®® In other words,
the Commission finds that the only group of workers that is likely to have bargained for
meaningful compensation in exchange for their non-compete is senior executives who are both
highly paid and, as a functional matter, exercise the highest levels of authority in an
organization.%®* The Commission estimates that approximately 0.75% of workers are such senior
executives.’®

a. Definition of “Senior Executive”

The NPRM requested comment on how to define senior executives while providing
sufficient clarity to employers and workers.®®® The NPRM stated that there is no generally
accepted legal definition of “senior executive” and that the term is challenging to define given

the variety of organizational structures used by employers.®®” The NPRM raised the possibility of

looking to existing Securities and Exchange Commission (“SEC”) definitions; adopting a

%82 This threshold is based on the 85th percentile of earnings of full-time salaried workers nationally. See Part
IV.CA4.b.

683 See Part IV.C.1.

084 See id.

%85 See Part X.F.11.

86 NPRM at 3520.

687 Id.
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definition closely based on a definition in an existing Federal regulation; adopting a new
definition; defining the category according to a worker’s earnings; using some combination of
these approaches; or using a different approach.®®® Commenters proposed a wide variety of
definitions, largely focused on two types: an exception based on a worker’s job duties or title,
and an exception based on a compensation threshold. Upon review of the full record, the
Commission determines that a test that combines both of these criteria best captures the subset of
workers who are likely to have bargained for meaningful compensation in exchange for their
non-compete in a readily administrable manner.
i. The Need for a Two-Part Test

Many commenters suggested combining a compensation threshold with a job duties test.
For example, one business supported excepting workers who met a combination of tests based on
a compensation threshold, FLSA exemption status, and access to trade secrets. A law firm
suggested the final rule should account for both pay, exempting only low-wage hourly workers,
and job duties in determining an exception. One commenter suggested defining “senior
executive” based on total compensation, job title, and job duties. Though the Commission does
not adopt these specific duties and wage combinations, the Commission agrees that a combined
approach is necessary.

The Commission has determined that the definition of “senior executive” should include
both a compensation threshold and job duties test, similar to the DOL regulations that define and
delimit the FLSA’s exemption for executive employees.*® The key advantage of a compensation

threshold, as one industry organization commenter stated, is that compensation thresholds are

688 14
%89 The FLSA is the Federal statute establishing minimum wage, overtime, recordkeeping, and youth employment
standards. See 29 U.S.C. 201 ef seq.
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objective and easily understood by all stakeholders—yielding significant administrability
benefits. However, since not all workers above any given compensation threshold are senior
executives, a job duties test is also needed to identify senior executives.

The two-part test isolates the workers most likely to have bargaining power to negotiate
meaningful consideration for a non-compete and least likely to experience exploitation and
coercion in connection with non-competes. A compensation threshold ensures that stakeholders
do not need to spend time assessing the job duties of workers below the threshold—minimizing
the amount of detailed analysis stakeholders must undertake. A compensation threshold also
helps ensure that workers who work in positions with “senior executive” classifications but
likely lack meaningful bargaining power due to their relatively low incomes and who likely did
not receive meaningful consideration for a non-compete are excluded from the definition. The
job duties test ensures that the definition identifies the individuals most likely to have bespoke,
negotiated agreements—those with the highest level of authority over the organization—while
also ensuring that high-earning workers who are not senior executives, who likely experience
exploitation and coercion from non-competes and do not generally bargain over them, are not
captured by the definition.%*°

Clarity from a compensation threshold is essential, as without clarity workers and
employers would often be uncertain about a non-compete’s enforceability (absent adjudication),
and such uncertainty often fosters in terrorem effects.®*! For example, an attorney commenter
stated that an exception for executive, management, and professional employees and those with
access to trade secrets would inherently lack clarity. A lack of clarity could also facilitate evasion

by employers, as one law firm commented.

090 See Part IV.C.1.
91 See Part IX.C.
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While there may be some workers other than senior executives as defined here who may
have bargained for consideration for a non-compete, the benefits to workers and employers of a
clear and administrable definition outweigh the risk that some bargained-for non-competes are
invalidated. In Part IV, the Commission finds even bargained-for non-competes tend to
negatively affect competitive conditions. The Commission finds that the need to avoid an
overinclusive exception that increases those harms to competitive conditions outweighs the risk
that in rare instances private parties with non-competes other than with senior executives may
need to restructure their employment agreements to utilize less restrictive alternatives that burden
competition to a lesser degree.

Many commenters sought an exception for senior executives and/or highly paid and
highly skilled workers based on justifications such as access to trade secrets or confidential
information, rather than compensation thresholds. Some argued that compensation thresholds do
not align with or allow individualized assessments of which workers meet a given justification
such as access to confidential information. One law firm commented that a bright-line
compensation threshold would eliminate non-competes for lower wage workers while allowing
non-competes for what the commenter viewed as legitimate business purposes. Some
commenters opposed an exception for senior executives because they believed “senior
executive” would be too difficult to define. In Part V.D.2, the Commission explains why it is not
adopting an exception for workers based on their access to trade secrets and other intellectual
property. Further, in the Commission’s view, eliminating the need for individualized assessments
for most workers is the primary advantage of a compensation threshold, not a drawback
(although the Commission declines to adopt a compensation threshold alone for reasons stated

previously and in Part V.D.1). However, the evidence indicates that an exception for existing
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senior executive non-competes is appropriate, which the Commission defines here.

Commenters, both those supporting and opposing the rule, pointed out several issues with
compensation thresholds standing alone. Some commenters were concerned a compensation
threshold would exclude some workers, such as many physicians, from the final rule’s benefits
based on their income level. Two commenters said an exception would penalize the advancement
of workers near a threshold and those workers may have to choose between higher wages or
being free from a non-compete. Including the job duties tests alongside the compensation
threshold mitigates the risk of such cliff effects, assuming they exist (which is far from clear).

Some commenters asserted a threshold would need to be updated for inflation, while one
law firm commented that frequent updates would make the final rule more difficult to understand
and implement. Commenters also pointed out the need to explain when the threshold would be
measured. While adjusting for inflation could be important to ensure the final rule continues
serving its intended function if the compensation threshold governed a total exemption from the
rule (as these commenters assume), it is unnecessary to the final rule because the exception
adopted applies only to existing non-competes (i.e., it has only one-time application). The
Commission explains in Part IV.C.4.b its reasons for declining to adopt a locality adjustment.

iil. The Final Rule’s Definition of “Senior Executive”

Based on the considerations described in Part IV.C.4.a.i, the Commission adopts a two-
pronged definition of “senior executive” in § 910.1. Under § 910.1, a senior executive is a
worker who was in a policy-making position and who received from a person for the
employment:

e Total annual compensation of at least $151,164 in the preceding year (under paragraph

(2)(@)); or
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e Total compensation of at least $151,164 when annualized if the worker was employed
during only p